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Lord HARDWICKE, 


Baron of Haxpw: ex E, 


Lord High Chancellor of - 


Great Britain. 


7 Lonb, 
HE Cuſtoms of out have 
ga natural Claim to Your 


Lordſhip's Protection, not only as 
a Part of that Law over which 


You preſide, but as they are the 
„„ Uſages 


= The Dedication. 
Vſages of a County, which, though 


on many Accounts memorable, 
glories in nothing ſo much, as in 
having ſent forth Your Lordſhip to 
the common Benefit of the King- 
dom. W > Mb 


A Dedication may ſerve to il-⸗ 
luſtrate the Character of a private 
. by aſcribing to him Ex- 

cellencies that he has not, or pub- 
liſhing thoſe which he really has; 
but Your Lordſhip's eminent Vir- 
tues, and high Station have ren- 
dered the one impoſſible, and the 
other unneceſſary. I have there- 
fore no other Part left, but to em- 
| brace this Opportunity of pub- 
lickly teſtifying my Duty to Your 
| Lordſhip; and I cannot but flatter 
myſelf, that theſe Firſt Fruits of 


oe 


ö 
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The Dedication, 
my Studies may meet with a more 
favourable Reception, from a Re- 

verence to the Great Name under 1 

whoſe Patrotiage ay now 5 


* . 


The Publick, My Lind, has 


- ſometimes lamented, that the high- 


eſt Offices of the Law have been 


conferred on Perſons in the De- 
| cline of Life, more out of a Re- 
gard to paſt Services, than the 


Expectation of future; but the 


Vigour of Your Lordſhip's Age 
and Conſtitution promiſes a long | 
Continuance of the Publick Bene- 
fits already derived from Your Ad- 
| miniſtration: The Happy Effects 
of which have rendered it the con- 


ſtant Prayer of all Honeſt Men, 


that You may oy live in the En- 
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| e Dedication. © 
Joyment of Your preſent Dignity, 
with the ſame Abilities and Capa- 
city to adorn it. To which General 
Voice of Your Country I beg Leave 
to add the particular and ſincereſt 
Wiſhes of, 4 | 
My Lozp, 


Your Loraſhip's 


moſt obedient, and FO 


devoted Sery nt 4 


(vi 
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PRE ACE. 


HERE PEP already extant 
three Treatiſes, whoſe Titles bear 

24 Reſemblance to the preſent, 

the Author thinks it incumbent on him 
to ſay ſomething in Juſtification of his 
wan the Publick with one more. 8 


Mr. Somner's Taquiry into Gavelkind 
is limited to the Etymology of the Term, 
and the Original and Antiquity of the Cu- 
ſom, with a few other ſpeculative Points. 
Mr. Taylor is content with Treating in 
general of the Hiſtory and Etymology of 
Gavelkind, without any particular Re- 
gard to the Kentiſo Cuſtoms, to which 
he was an entire Stranger. Nor can 
the Author better ſhew the main Deſign 
of theſe two Writers to be different from 
* ten by * Uſe of their own 
a Words: to 


The P 11 5 ACE. 


Words: Many other Things” (ſays Mr. 
Somner at the End of his Book) offer 
ee themſelves to his Diſcourſe, that would 
© treat of Gavelkind to the Full; but 
« they are, I take it, moſtly Points of |” 
Common Law, which becauſe they are 
% not only out of my Profeſſion, but be- 
e ſides my Intention too; which was to 
« handle it chiefly in the Hiſtorical Part, 
% and that no Techie than might con- 
« duce to the Diſcovery of the Primor- 
dia or Beginnings of it; I ſhall not 
% wade nor engage any further in the 
«© Argument, left I be juſtly cenſured 
* of a Mind to thruſt my Sickle 1 
* another Man's Harveſt.” And in 
like Manner Mr. Taylor inform the 5 
Reader, in his Preface, That “ he pre- 
* ſents to his View and Examination, not 
« a Law Caſe on the Tenure of Gavelkind 
(for that would have proved beyond the 
» Abilities of one that confeſſes himſelf 
„no Lawyer, and profeſſes himſelf ig- 
, norant in that Practice and Study) but 
6 . the Hiſtory of it. ” 
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| To the Account of TRY Kentiſh Cu- 
ſtoms at the End of Mr. Lambard's Per- 
ambulation of that County, the Author 
ö owns himſelf much obliged ; and had that 
| "Ju. 
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The PREFACE 


judicious Writer profeſſed to have treated 
of them as fully, as the Nature of the 
Subject would have permitted, he would 
not have attempted it after him: But 
as Mr. Lambard intended his only as a 
ſummary Account, ſo it is, perhaps, 3 
cloſely confined to the i in the Cu- 
e And the Author having the 
Advantage to come after him, has had 
an Opportunity of clearing up ſome Mat- 
ters left doubtful by Mr. Lambard, and 

of rectifying others that have the Ap- 
pearance of (a) Errors: But to avoid miſ- 
leading the Reader by any miſtaken Con- 
cluſion of his own, he has given the 
Caſes diſtin& where there is any Diſ- 
agreement; and if he has ſometimes ven- 
tured to give his own Opinion where the 
direct Authority of the Books is ſilent, he 
thinks he need not caution the Reader to 
give no further Credit to it, than as it 
| hall appear to him to be reaſonable. 


He believes be has omitted no Caſe re- 
lating to his Subject to be found in any 
Book of Authority, either ancient or mo- 
dern. Nor has he confined himſelf to the 


| 60 vid. * pag. 45. 66, 169, 171, n. 183. 
217. 254.7 og | 
Caſes 
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Caſes already in Print, but traced the 
Matter higher than the Books, and given 
the Reader all that occurs, either of Uſe 
or Curioſity, concerning theſe Cuſtoms, _ 


in the Records of the Proceedings before 
the Juſtices in Eyre for Kent, in the 
Reigns of Hen. 3. Ed. 1. and Ed. 2. and 
before the Juſtices of Aſize for the ſame 
County in the Times of Hen. 3. Ed. 1 
Ed. 2. Ed. 3. and Rich. 2. In thoſe of 


the Reigns of Hen. 4. and 5. he found 


nothing worthy Notice. There are like 


wiſe molt, if not all, the remarkable Re- 
cords of the ſame Nature, to be found 


amongſt thoſe of the King's Bench in 
the foregoing Reigns, and a few in the 


Common Pleas; which the Author was 
directed to by the Indexes and Abſtracts 


of thoſe Records in the Office; to which, 
as well as the Records themſelves, he 
found eaſy Acceſs, by the Indulgence of 


the Gentlemen employed in the Cuſtody 
of them. Theſe make about a fourth of 
the Book; and, he believes, will be 
thought the moſt valuable Part of it, as 
they are of an authentick Nature, and 
a Fund before unknown, and will be 
found to furniſh much uncommon Matter, 
and to illuſtrate many Points left doubt- 
ful on. the printed Books, and the modern 
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Practice of the Country. He hopes the 


Reader will not imagine that theſe Re- | 


cords are inſerted as Precedents of Plead- 


ing, they being moſtly of a Time when 
= the Courts of Law had not arrived at 
their Preſent Accuracy in that Particu- 
lar; and were they more cortect, yet as 


the Neceſſity of ſpecial Pleading in Acti- 
ons for Lands is, in a great Meaſure, 
taken away by the modern Practice of 
trying Titles on the general Iſſue in Eject- 
ment, they could, if uſed for that Pur- 


poſe, only ſerve to encreaſe the Size of the 
Book, without any View of Benefit to the 
Reader. But he believes each of theſe Re- 


cords will be found to contain ſome nota- 


ble Point of the Cuſtoms, either confeſſed 
by the Parties in the Pleadings, found by 


the Jury, or adjudged by the Court. 


As there is a general Prejudice againſt 
all Treatiſes on Particular Heads of the 


Law, ariſing from the uſual Publication 
of them, for the Hopes of a little Gain, 
in a more imperfe&t Manner than the 
ſame Perſons would otherwiſe have com- 


"X mitted them to the World; the Au- 
thor thinks he ought, in Juſtice to him- 
1 ſelf to declare that the Profit, if any, 


do ariſe from the Impreſſion, is entirely 
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© The PREZT Ax. 

3 to the Bookſeller ; . and if the Book prove 

1 ; of Uſe or Benefit to his Countrymen, by 

= giving them a more perfect Knowledge 

__ - of their Cuſtoms, the Author has attained 
= his End, in making that publick, which 
| was originally intended for his own pri- 
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Where the Cuſtom may be ſupported 1 


| he Lands and Tenements in Kent are the Nature py 
No Preſcription againſt Gavelkind in Kent 
: Of the Effect of the Alteration of: the Tenure, from 


Of theDeſcent of of Gavelkind I Lands, while in n the Hands. 
| 66 
| How Gavelkind Lands will deſcend in the tro of the 
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In what Place within this Realm FE Cuſtm of Gave 
(Lind may be alledged and maintained, 


Several Places out of Kent where the Lands are par- 
tible — _ — 34 


CHAP. W. | 


074 5 8 of Pleading tht Cuſtom 0 - Goveltind; 
and the Difference as to this between Kent and other 


Counties; and W the General and Special Cu. 


CHAP. v. 


Gavelkind : Of the Effect of the Beraten 0 the 
Tenure, and of the Babel & tatutes. . 


All Lands in Kent reſumed to be Gavelkiad - 465 
All 7 Socage Lands in Kent are Gavelkind 45 


Whether free or baſe — ibid. 
Ancient Knight- Service Lands ni not Gavelkind 46 
Actual Partition not neceſſary in Gavelkind 48 


No Uſage in any Place in Kent e againſt the general | 
Cuſtom of Gavelkind — _ ibid. 


Knight-Service to Socage — 1 
Or from Socage to Knight-ſer vice — 52 
Of the ancient Power of the King and Archbiſhop * 

Canterbury to change the Deſcent of Gavelkind 

Lands ibid. 


of the Crown — 


Lord holding over by Knight-ſervice 60 
Fine or Recovery cane not the Nature e of _ 
kind Lands = — 1 
5 Whether 
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Act of Parliament FER ibid, 
Of the diſgavelling Statutes, and the Effects of chin 
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Of a Remainder of Gavelkind ] Land — 78 


Of the Profits of a Fair or Market beben on Gavel- 

kind Lands 

What Nun out of Gavelki * follow the Nature of "the 
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Of Tithes out of * Gavelkind Tanita 5 405 4.5 1 FIG 

The Generality of Gavelkind 80 Kent „ 
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ceners by the Cuſtom. 


The Manner of Deſcent of Gweelkin Lands i in : the 


right Line _ . 
By Repreſentation — „ 
In the collateral Line — . 


Of Gavelkind Lands in Tail — 94 
' Deviſe of Gavelkind Lands to three Brothers, "We. ibid. 
Whether Gavelkind Lands deviſed to a Man and his 
Wife for their Lives, Remainder to the next Heir 
Male of their Bodies for ever, be a Deviſe in Tail 
to the Huſband and Wife — | 
oO 2 Deſcent of Eſtates 1 auter vie in Gare 
ands 


Of * Copybolds deſcendible after the Manner 7 of Gave: - 


Whether one 3 of the Half Blood of Land 


in Gavelkind ſhall inherit to the other | 
T Thy Reems for Parceners i in Gavelkind i in Fee — 


— — 106 
333 common to all 8 — 17 
Of the Writ and Manner of Partition — 108 
1 Of Partition of the capital Meſſuage — 111 


Of Suit-ſervice ” Coparceners in Gavelkind 112 
B 2 Where 
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113 
Sr Debt againſt Heirs in Garelkind on the he, 
tion of their Anceſtor 
Of 3 the Lands of the Bales. in Garalinb,cn 
= e Nuran Statute of the Anceſtor 
| To what Purpoſes all the Sons are not Heirs 1771 
* el. be Heirs to take Gavelkind Lands by Pur. ; 
19 | _ 
Fog is Heir to | take: Advantage: of a Condition an 
niexed to Gavelkind Lands — 
When: Words 'of Condition in a Will of Gavellind 
ands ſhall be conſtrued a Limitation e 
f Warranties of Gavel * Lands . — 12 
Ver younger Sons Parceners in Gavelkind can 
e — e of a Warranty 7 . ibid. 
— all be barred by a Warranty 124 
pu of . — Lands to all the Sons GAR to 
be divided, they ſhall be in by: the Den, and not 


b Deſcent) — 126 

. Of Y euching Wen. in Gaia — 127 
| ni Warranty paramount e 
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Of Aid- prayer in r 3 * ibid, 
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BOOK 1. 
enn L 


Or the Etymology and ſeveral Sig- 


- nifications of the Word G 7121 . L- 
K I N © bes 


H E various Opinions of the An- 
tiquaries concerning the Etymo- 
logy of the Word Gavelkind, may 
be comprehended under theſe two 


Heads * 


1. Such as are founded on the Nature of 
1 the Lands in Point of Deſcent; 


Chap. 1. f 


Or adly, On the Nature of the Services | 


yielded by the Land. 


The Conjectures of the firſt Kind are three; 
whereof the moſt common and vulgar com- 


pounds Gavelkind of the Words Gife eal Cyn, 
or Give all Kind; Kynd in * Dutch ſignifying 
a Male Child. Lamb. Peramb. 4. And 
his Gloſſary to the Saxon Laws, verbo Terra 


ex ſeripto. Co. Litt. 140. Dodderidge's Eng- 


liſh Lawyer, 73. Cowelin voce. Nat. Bacon, 


of Government, Quarto Ed. 106. Verſte. 


gar*s Reſtitution of decayed IneNligenct, 57s 


| Donier's Hiſt. of e 38. 


8 4 At Br: 7.4 


- "oe Mr. Somner ays that 4. in that — 


| arne al Children whether Male or Female, 


2. Sir 


- 


1 


0 


Bock I. 
2 


or given to, Cyn or Kynd ( ſoboli pueris vel 
generi). And in like Manner it is explained 
in e 8 Dictionary under the Word Ga- 

| velkind. 


Powell's 3. Mr. Taylor in his Hiſtory of Gavel- 


Welch Hiſt. 
Edit. 1697. 
p- 22. 


* 


* to expreſs it to their own Apprehenſions, 
tte which being ſet together would ſignify, and 
& that properly enough, Genus Tenure,” ſo 
called by way of Eminence, © becauſe that 
« Tenure deſerved a Denomination of the 
4 higheſt Remark, 1t being, if not the only, 
yet the moſt eminent Tenure en them.“ 
p. 134. | 
* But the moſt nhl and eaſy Account, 15 
doing leaſt Violence to the Words, and beſt 
ſupported both by Reaſon and Authority, is 
No that Which! is drawn from the Nature of the 


Ot the Etymology 


2. Sir H. Speiman in his Gloſſary under the 
Word Gave letum, expounds this Term a 
little differently, as derived from Gavel 
(tributum vel debiium) of Right belonging 


kink deduces the firſt Part of the Name 
from the ancient Britiſh Word Gafael, or 


according to the Engliſh Pronunciation Ga- 
vel, which ſignifies a Tenure, p. 26. 96. from 
the Word Gafaelu, to hold, S 92. But is 


ſomething at a Loſs io account for the Ter- 


mination, and offers with ſome Diffidence 


two Derivations of it, one from the Britifh 


Word Kennedb Generatio or Familia, and then 
the Compound will import the Tenure of the 
Family, p. 132. 147. 2 The other from 
Kind or Sort; „ 
he ſuppoſes that © the Saxons meeting with 
* the Britiſh Gavel, and underſtanding it to 


the 92255 Word Gecynde 


* be their common Tenure added ſomething 


Services, 


ot the Name ot Gabelkind. 


Gafo] or, as it is otherwiſe written, Gavel, 


which ſignifies Rent or a Cuſtomary Per- 


formance of Huſbandry Works; and there- 
fore they called the Land which yields this 
Kind o 
the Kind that yields Rent, This Derivation 
firſt attempted by Mr. Lambard in his Per- 


ambulation, 3:3. followed by Philipot, in 


his Villare Cantianum p. 2. Mr. Somner warm- 
ly. eſpouſes and maintains with great Learn- 
ing; proving by a Number of ancient Re- 
cords that Gafol or Gavel was a Word of fre- 
quent Uſe among the Saxons, and ſignified 
not only Tribute Tax or Cuſtom, but alſo 


| Rent in general; and that under this Term 


were comprehended all Socage Services what- 
ſoever which lie in Render or Fraſance; the 


Word being compounded with and applied 
to the Particulars wherein the Payment, or 
Performance of che Service conſiſted ; as Ga- 
vel-Corn ſignifying Corn-Rent, Gavel-erth 


Tillage Service, and a Multitude of others: 


And the Tenant from whom theſe Services 


were due was called Gabelman. And Gavel- 
kind is a Compound of this Word Gavel and 
Gecynde, which is Nature, Kind, Quality, 


or Condition; and therefore the proper Sig- 
nification of the Term is Land of that kind 
oer Nature that yields Rent, Cenſual or Rent- 

Service Land in Contradiſtinction to Knight- 


Service Land, which being holden per libe- 


rum ſervitium armorum yielded no Cens, Rent, 


or Service in Money, Proviſion, or Works. 
Somn. c. 1, So that thoſe Lands are in Kent 


called 


Service, Gavelkind, that is Land of 


3 
Services. According to this Expoſition of Chap. I. 
the Term, it is derived from the Saxon Word — 


144% 145 
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Somn. 35, 49. 


Ok the Etymology and vatſous 
called Gavelkind, which in other Countries 
are diſtinguiſhed by the Name of Socage. Mr. 
Somner's Derivation of the Word is further 


ſupported by the Opinions of Mr. Fu/t. For- 


Gavelkind a 
Tenure. 
V. Somn. 


F. %. 180. 


182, 183, 
184. 


tefcue in his Remarks on his Anceſtor's Trea- 
tife of Monarchy, p. 72. and of Mr. Juſt. 


Wright in his Introduction to Tenures, p. 209. 


I this be the true Etymology, it is evident 


that Gavelkind taken in the ſtricteſt Senſe of 
the Word denotes the Tenure of the Land 
only (a), and that the Partibility and other 


Cuſtomary Qualities are rather extrinſick and 
accidental to Gavelkind than neceffarily com- 
prehended under that Term. The ancient 
Charters in Mr. Somner's Appendix whereby 
Lands are granted Tenendum in Gavelekende, 


or ad Gavelikendam reddendo, &c. (an Ex- 


preHon frequent before the 18th Ed. 1. but 


not to be met with in any Grant fince the 
Statute Quia Emptores terrarum) are ftrong 

and unanſwerable Inſtances in Support of this 

Opinion; the Tenend:m being the proper and 


3 12 1 — ” — — 8 — * * 7 — E 


(a) It occurs in this Senſe Litt, ſect. 265. Fitz. Barre, 
119, Preſcription, 52. Rot. Clauſ. 16 H. 3. m. 14. 
& 17 H. 3. m. 17. & 37 H. 3. m. 19. in dorſo. & 


3 Ed. 1. m. 2. 39 H. 3. Itin. Kanc, rot. 1. in dorſo. 


43 H. z. ltin. Kanc. rot. 13. 55 H. 3. Itin. Kanc. 
rot. 20. ibid. rot. 28. ibid. rot. 5. in dorſo. rot. 7. rot. 


13. rot. 14. rot. 15. in dorſo. rot. 38. in dorſo. rot. 47. 


in dorſo. rot. 61. in dorſo. rot. 62. rot. 76. 7 Ed. 1. 


Itin, Kanc. rot. 3. in dorſo. 21 Ed. 1. Itin. Kanc. 


rot. 1. in dorſa. rot. 23. rot. 70. rot, 53. 6 Ed. 2. 
Itin. Kanc. rot. 3. rot. 7. in dorſo. rot. 17. Mich. 13 Ric. 


2. C. B. rot. 645. Mich. 9 Ed. 2. C. B. rot. 240. Trin. 


177 Ed. 3. B. R. rot. 32. Trin. 12 Ed. 1. C. B. rot. 


68. | 


uſual 


Sigulfications of Gavelkind.- 


uſual Place in all Deeds for creating a new Chap. "i 
or ſpecifying the old Tenure, and originally www 


Inſerted for no other. Purpoſe. 


Our Writers of the Law indeed have not Other Signi- 
always attended to the ſtrict and original fications of 
Senſe of the Word, but in the common Lan- che W 


_ guage of their Books and Records from the 
_ earlieſt Times have ſpoken of Gavelkind as 
a Cuſtom; and comprehend under that De- 
nomination the ſeveral Cuſtoms annexed to 
Lands of this Tenure in the County of 
Kent. (6) 

And 


a th. ; . on. Shes 8 1 


— 


(3) Not only the Cuſtom of Partition, of which the 
Inſtances are ſo numerous that they need not be cited, 
but the Hecial Cuſtoms alſo are conſtantly pleaded as 
 Cuftoms of Gavelkind: As 1. Tenancy ty the Curtyy. 
in 55 H. 3. Itin. Kanc. rot. 51. 7 Ed. 1. Itin. Kanc. 
rot 3. in dorſo. 21 Ed. 1. Itin. Kanc. rot. 41. 6 Ed. 
2. Itin. Kanc. rot. 17. Aſſ. in Com. Kanc. 16 Ed, 2. 
Wm. le Pede's Caſe. Aſſ. in Com. Kanc. 17 Ed. 2. & 
19 Ed. 2. Robert Pykoc's Caſe. Aſſ. in Com. Kanc. 
15 Ed. 2. Alex. de Greenhithe's Caſe. Aſſ. in Com. 
Kanc. 9 Ed. 2. Wm. de Adehullegate's Caſe. Mich. 
13 Ric. 2. C. B. rot. 645. Fitzh. Aid, e & 144+ 
Co. Lit. 30. a. 240%, Dower Paſc. 4 Ed. 1. C. B. 
rot. 21. Trin, 5 Ed. 2. B. R. rot. 4. Alf. in Com, 
Kanc. 17 Ed. 2. ok Helles's Caſe. Mayn. Ed. 2. 284. 
Trin. 17 Ed. 3. B. R. rot. 31. 21 Ed. 4. 54. 4. Cro. 
Eliz. 125. Davies and Selby. Co. Litt. 33. b. 3d, 
Alienation by an Infant of 15, 55 H. 3. Itin. Kanc.. 
rot. 90. in dorfo. Mich. 11 Ed. 3. B. R. rot. 
133. Aff. in Com. Kanc. 47 Ed. 3. Simon Parlebien's 
Cafe. 9 Ed. 3. 38. Aſſ. in Com. Kanc. 13 Ric. 2. 
Peter Hines" 's "get 11 H. 4. 33. and Wardſoip of 


In an's, 21 Ed. 1. Itin. Kanc. rot. 35. in dorſo. 
Mayn. Ed. 2. 610. Af. in Com. Kanc. 7 Ed. 3. rot. 
2. athly, the Father to the Bough, Ac. Kot. clauſ. 
8 Rich. 2. m. 3. „ Fitzh. Freſeription, 40. Stath. Abr. tit. 


* uſtom 


$2 
| Book 1. 
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Pk the various Significations 
And the Term has by the modern Uſe 
acquired ſtill a different Signification, more 
confined as to the Properties contained under 
it, but more extenſive in Point of Place, be- 
ing generally at this Day made uſe of to de- 


note the Partibility of the Land only exclu- 
_ five of all other Cuſtomary Qualities ; nor 
is Gavelkind in ordinary Speech reſtrained to 
| Kentiſh Lands, but equally and indifferently 


lie (c). 


Cuſtom pl. 2. Dyer 310. b. 5thly, The Trial in a Writ 


applied to all partible Lands whereſoever they 
The 


— 6 


* 
2 r a. ih... aa. *. 


of Right. 39 H. 3. Itin. Kanc. rot. 3, 4, 18, 25. in 


dorſo. and 55 H. 3. rot. 28, 29, 51, 57. in dorſo. and 


55. in dorſo, 21 Ed. 1. Itin. Kanc. rot. 40. in dorſo. 
6. IJucloſing of Common, Mayn. Ed. 2. 508. Whether in- 


deed the Cuſtom of deviſing was ever reputed Part of the 
Cuſtom of Gavelkind I cannot ſay, not having been able 


to trace any Footſteps of ſuch a Cuſtom in ancient 
- Fines. -- | 5 5 355 


(e) By the Opinion of three Judges apainſt Wyndham 


in the Caſe of Wi/eman and Cotton, the ſpecial Cuſtoms 


of Kent are no Part of the Cuſtom of Gavelkind, for 


that the Cuflom of Gavelkind, is in other Countries and 


Towns, as Ireland, Wales, and many Towns in Suſſex, 


| ſcarce two of which Places agree in any other Cuſtom but 


that of the Deſcent, 1 Sid. 138. 1 Lev. 80. But the Au- 


thorities juſt above cited ſufficiently ſhew that the ſpecial 
Cuftoms have always been reputed Part of the Cuſtom of 
Gavelkind. And with regard to the latter Part of 


this Poſition that Gavelkind is in other Countries, it 


is remarkable that although the Name of Gavelkind 
has been conſtantly applied to Kentiſh Lands from the 
Time of King John to the preſent, no Book or Record 
before the Time of the diſgavelling Statute 31 H. 8. 
(on which the Queſtion in this Caſe of Wi/eman and 


Cotton depended) has given that Denomination to parti- 


ble Lands in any other Country, though many Caſes 


Occur 


_ of Savelkind. 
The Word may poſſibly occur in the fol- 
lowing Parts of this Treatiſe in each of theſe 


ſeveral 


— 
— 


oc ur e ncerning ſuch Lands; but their uniform Lan- 


guage with regard to theſe is only, that they are 


partible and hawe been parled. Vide Stat. Walliz 12 
Ed. 1. Stat. 27 H. 8. 26. concerning Wales, ſe&. 35. 
Stat. 32 H. 8. 29. Itin, Rotel. 14 Ed. 1. rot. 2. in 
dorſo. Rex. Hill. 20 Ed. 3. R. R. rot. 160. Fitz. Pre- 
ſcription, 53. 2 Ed. 3. 12. 3 Ed. 3. 38. 5 Ed. 3. 
64. 8 Ed. 3. 42. b. 9 Ed. 3. 14. b. ibid. 27. ibid. 40. 
b. 23 Af. pl. 12. 38 Ed. 3. 22. b. Which univer- 
ſal Conformity of the Books and Records in applying 
the Term to Kentiſh Lands, but never to make uſe of it 
as to any others, could hardly have ariſen from Chance, 
were the Name equally proper to both. Some of the 


Caſes go ſtill farther and make a plain Diſtinction be- 


tween ſuch partible I. ands in other Countries and Ga- 


velkind: As Bracton, lib. 3. 374. a. ficut in Gavel- 


kynde wel alibi ubi terra eſt partibilis ratione terre. 
And the ſame Expreſſion in Fleta, lib. 6. c. 17. And 
in Ralph de Colby's Caſe, 2 Ed. 3. 12. concerning 


Lands of the Fee of the Marſhall in Norfolk alledged to 


V. Somn. 10. 


be partible, it 1s ſaid that in Gavelkind it is not neceſſa- 


ry to ſhew an actual Partition of the Lands, becauſe in 
. Gavelkind the Tenements are partible by Uſage of the 

Country, but the Fee of the Marſhall is only in cer- 
_ tain Towns, where the greater Part of the Country is at 


the Common Law, and therefore neceſſary to ſhew that 


the Lands had been actually parted. So in 5 Ed. 3. 


G4. a. it is ſaid concerning Lands of the Fee of Gelfy, 
pleaded to be partible among the Males, that it is not 
of theſe Tenements as of Tenements in Gawe.4ind, for 


in Gaveikind of common Right the Tenements are 


partible. And in 8 Ed. 3. 42. b. concerning Lands of 


the like Nature in Saxham in Suffolb, it is held neceſſary 


to ſhew between whom they had been parted, for that 
you cannot draw the Tenements out of the common 


Courſe of Law, if you cannot ſhew between whom it 


was ſo uſed, unleſs you can alledge the Uſage of the 


whole Country as in Gawvelkind. Theſe obſervations 


unpeach not the Authority of the Caſe of Wiſeman and 
| TE | Cotton, 


Ok the various Significations, &c. 

| Book I. ſeveral Senſes, according as the Tenure, the 
— Cuſtoms of Kent, or the Partibility of Lands 
in other Countries are the Subject of the 


Diſcourſe, but ſtill with due Care to avoid 
all e or Miſtakes of the W 


ä — 1 5 * * 4 * 


Crtton in the Point adj . , for the whole Court agreed, s. 

V. inf. lib, 1. that if the ſpeci l Cuſtoms of Kent are Part of Gavel- 

c. 5. kind, yet ** are not affected by the diſgavelling Sta- 
| N | F 


CHAP, 


CHAPIE Chap. II. 


Ok the Oꝛigin, Antiquity, and Univer- 
(ality of partible Deſcents. 


M OST of the Cuſtoms of this King- Gavelkind 
> F dom variant from the Common Law anciently uni- 
are founded on ſome particular Points of Con- verſal. 
venience peculiar to the few Places wherein _ of 
they obtain; but that which is the Subject V.Seld. Janus 
of the preſent Treatiſe lays claim to a more Anglor.c.7. . 
noble Original, being derived from the Uni- Locke againſt 
verſal Law of the whole World; for anci- Filmer, Parr 
ently all the Children being equally near in 3384. 57» 
Blood, and entitled to the ſame Affection and 25 
Support from their Parents, partook ale 
of the Poſſeſſions deſcending from them, till 
the more refined Policy of later Ages found it 
ufeful, or, as ſome may think, neceſſary to 
raiſe Diſtinctions where Nature made none. 
Before I enter into a particular Conſidera- 
tion of the Kentiſh Cuſtom, it may be proper 
for the better aſcertaining the Origin of Ga- 
welkind to take a ſhort View of the partible 
Deſcents in other Nations, and from thence 
to deduce the Diſcourſe to our own Country, 
and our own Times, 
Ihe Deſcent or Succeſſion among God's Jes. 
own People the Jews was to all the Sons, on- Hale's Hip. 
ly the eldeſt had in Favour of his Primogeni- C. Lao. 
| 3 13 | . „ 208, 209, 210. 
ture, as being the Beginning of his Father's g J. de Suc- 
Strength, (Deut. xxi. 15.) a double Portion to cf. Hzbr. e. 
any of the reſt. And if ſuch Firſt- born Son 5, 6, 7,8, 12, 
died in his Father's Life-time, this double 133 
„ | C 9 Por- Luke xii. 13, 
| and xv, 12. 
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Ok the Antiquity and 


Portion was divided among his Repreſenta- 


— tires. 


Greeks. © 


But the double Share of the Eldeſt was con- 
fined to the Paternal Poſſeſſions; for the In- 


 heritance of the Mother was divided among 


Sons, as was the Grandfather's Eſtate 
among the Grandſons, in equal Proportions 
without any ſuch Preference, 
The Females did not ſucceed (except as 
Repreſentatives of a Male) in the Inheritance 
of the Father, as long as there were Sons, or any 
Deſcendants from Sons in Being : But if the 
Father left only Daughters, and no Sons, they 


ſucceeded equally to their Father, as in Co- 
parcenary, without any Preference of the El- 

_ deſt to a double Portion. Numb. c. xxvii. But 
they took upon Condition not to marry e- 
cept to one of their own Tribe. Numb. c. xxxvi. 


In like Manner among Collaterals the De- 


ſcent was to all the Brothers without any dou- 
ble Portion to the eldeſt, for this only took 


place in that Perſon who was the Firſt- born 


of him from whom the Inheritance immedi- 


ately deſcended, or his Repreſeptatives. © 
In Greece all the legitimate Sons were 

equally Heirs to the F ather ; but if a Man had 

no Sons, then the e Ln was to the 


Huſbands of his Daughters; and if he had 


no Children, then to his Brothers and their 


Children: And if none of them, then to his 


next Kindred, the Males bring preferred to 
the Females, and thoſe on the Father's Side 


down to ſecond Couſins to thoſe on the Part 


of the Mother. Petit's Leges Attice, c. 1. tit. 


6. De Teſtamentis & Hereditario Jure. Hale's 
Hiſt. of the Common Law 211. Potter” An- 


5 


_ Univerſality ok Partible Oeſcents. It 
By the Law of the Twelve Tables the Chap. II. 
Deſcent in the Right Line was without Di- En 
ſtinction of Primogeniture to all the Children Juſt. Inft 
whether Male or Female, natural or adopt- lib. 3. tit. 1. 
ed, who remained under the Power of the _ 
Father unemancipated at the Time of his 
Death: And in caſe a Son was dead or 
emancipated, his Sons and Daughters came 
into the Place of their Father by kight of 
Repreſentation: And all theſe were rermed /#7 
Heredes; but the Grandchildren by Daugh- juſt. Nov. 
ters ſucceeded not in the Place of their dead 118. c. 1. 
Mothers, till admitted by the more favour- 
able Conſtitutions of later Emperors. 
Nor were emancipated Children efteem- 
ed as Part of the Family with regard to the Juft. Inft. lib. 
Inheritance, till in later Times the Equity 3. tit. 1. par. 
of the Pretor mitigated the Rigour of the 9, & 14. 
Law, by admitting them to the ſame Share of 
their Father's Goods, as they would have been 
entitled to had they remained /i Heredes. 
In the Collateral Line, the Law of the jug. Inſt. lib. 
Twelve Tables divided the Inheritance a- 3. tit. 2 & 5, 
mongſt the next of Kin “ deriving their & 4gzari. 
Deſcent through Males, entirely excluding 
from the Succeſſion F thoſe, who could not Cognati. 
make out their Kindred without the Inter- 
poſition of a Fernale Parent. But this Hard- 
ſhip on the Deſcendants of Females was af- 
terwards in ſome Meaſure moderated by the 
Pretor, who admitted them to partake of 
the Inheritance in Default of Deſcendants by 
Males; and at laſt Juſftrmian by his 11875 
Novel Conftitution took away all Diſtinction 
between the Agnati and Cognati, admitting 
e ts HR both 
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Book I. 


Modern ia; 5. 


Germany 


Ok the Antiquity and 
both Sexes to take indiſeriminately according 
to Proximity of Blood; but extending the 
Right of Repreſentation no farther chan to 
Brothers and Siſters Children. 

Inheritances in 1taly remain partible a- 
mong the Males to this Day: Nor is this 
confined to Lands only, but even to the leſ- 
ſer Dignities all the Sons ſucceed; as if a 
Count has twenty Sons, every one of them 
is called Count, and the youngelt has an 


equal Part of his Father's Lands and Goods 


with the eldeſt: It is otherwiſe indeed as to 
the Eſtates and Titles of Sovereign Princes. 
Among the old Germans the Children in- 
herited equally, as appears by Tacitus de Mo- 
ribus German: Heredes Succeſſoreſq; ſui cuiq; 
Liberi, & nullum Teſtamentum. Si liberi non 


ſunt, proximus Gradus in Poſſeſſione Fratres, Pa- 


trui, Avunculi, And this Partible Courſe of 


Deſcent {till obtains there by the Name ot 
Landſcheutan, or, as it is commonly written, 


Landſtiftan. Which Word our Saxon Anceſtors 
introduced into this Kingdom; and from 


thence 1s derived the Kentiſh Term to ſhift Land. 


| Lamb. Gloſſ. to the Saxon Laws verbo T erra 


Feudal Law. 


ex ſcripto. Lamb. Peramb. 529. 
It is to the Feudal Law that the Elder 


Brothers are obliged for the Eſtabliſnment 


of their excluſive Right to the Deſcent, in - 
the Countries where it now prevails; yet ori- 
ginally even by this Law in all Feuds whatſo- 


| Conſutt, Fen- Ever, proper or military as well as others, the 


dorum lib. 1. 


Courſe of Succeſſion was to all the Sons, ex- 


tit. 1&8, lib. ciuſive of the Daughters, and to them equal- 


2. tit. 11. 


Spelm. Gloſl. 


ſub verbo 
F eudum. 


ly; until by the Conſtitution of the Emperor 
Frederick honorary Feuds became indiviſible, 
and 


Univerſalſty of Partible Deſcents. 


and as ſuch, they, and in Imitation of them Chap. II. 
military Feuds in moſt Countries began to 


deſcend to the eldeſt Son only.” Mright's 


Treatiſe on Tenures, f. 31. and ſee the ſame 
Book fol. 17% + 


The Lands in Normandy are of two Kinds, France. 


ſonſe partible in Point of Deſcent, and others 
not partible; the Lands that are partible 
are Valvaſories, Burgages, and ſuch like, which 
are much of the Nature of our Socage Lands: 
Theſe deſcend to all the Sons, or in their 
Default to all the Daughters: Lands not par- 
tible are Fiefs de Haubert and Dignities; theſe 
deſcend to the eldeſt Son, and not to all the 
Sons; but if there be no Sons, then to all 
the Daughters and become partible. Grand 
Coutumier de Normandy, c. 26, fol. 41. b. 
| Hale's Hiſt. of the Common Law 215. 


And as in Normanay, ſo I believe gene- Tayl. on Ga- 
rally throughout the other Provinces of velk. 95. 


France, tho their Fiefs de Haubert, or Lands 
holden per Servitium Loricæ may be deſcend- 
ible to the Eldeſt, yet their Fiefs de Roturier, 
the Huſbandman's or Ploughman's Fees are 
diviſible among all the Sons. And fo it is 
in the very Metropolis of that Kingdom. 
Vide Choppin. de Moribus Fariſ tor, p. 316. 


Somn. 147. 


And now . this mort Aerbunt of 
Partible Succeſſions in other Countries, I 
hall take a Survey of the Brizifh Dominions, 
and ſhew how univerſally this Manner of De- 


ſcent formerly obtained in the ſeveral Parts 


thereof, and the Reaſon of its Diſcontinu- 
ance i in moſt of them. 
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14, Pe the Antiquity and 


Book. I. I ſhall firſt begin with the Countries that 
— have always been Strangers to the Common 
Law of England. : 
8 By the Cuſtom of the Iſland of Jerſey 
Eſtates both real and perſonal are equally di- 
vided among the Sons and Daughters. Falles 
| Account of Jerſey, pag. 85. 

818 Whether the 8 of the Stat. 1 Jac. 
| 1. c. 1. reciting that England and Scotland were 
antiently but one Kingdom, be true or not; 
it is certain there was formerly a wonderful 
Conformity between their Laws, as appears 
by the old Book called Regiam Majeſtatem, 
which, as it in Subſtance agrees with our 
Glanville, and moſt commonly Word for 
4 Inſt. 345. Word, ſo it informs us, that much of the 
5 Socage Lands in Scotland were partible among 
the Males; and for that Purpoſe makes 
uſe of the very Words of Glanville cited infra 
P. 27. Si fuerit liber Sockmannus, tunc qui- 
dem dividetur Hereditas inter omnes filios, ft 

 Fuerit Socagium & id antiguitus diviſum, oc, 


Treland, Though Ireland was by the Ordinance of 


King John reduced under the Laws of the 


Vid. Dr. nne ing Country, yet did they retain 


b. many of their antient Cuſtoms, and amongſt 


37 
Spelm. Gloſſ. the reſt, this of Partition: But the Cuſtom 


Voce Gavele- as jt was there uſed being of a very particu- 
lar Nature, and different in ſome reſpects 
from what we meet with in almoſt any other 
Country, I ſhall here inſert the Account 
given of it by Sir Jobn Davis in his Report of 
this 17: Cuſtom, fol. 49. 

Ihe Lands in that Kingdom poſſeſſed by 
the mere Iriſb were divided into, ſeveral Ter- 
ritories or r Countries, and the Inhabitants of 

every 


Antvertality of Partible Deſcents. Th 


every Iriſþ Country were divided into ſeveral Chap. II. 
| Septs or Lineages, in every one of which 
there was a Chief called Canfnny, or Caput 
Cognationis [the Head of the Clan] and all 
the * inferior Tenancies in theſe Irie Ter- 
ritories were partible among the Males in 
Gavelkind ; but the Eſtate which theſe infe- 
rior Tenants had in Gavelkind was not an 
Eſtate of Inheritance, but a temporary or 
tranſitory Poſſeſſion; for theſe Lands of 
the Nature of Gavelkind were not partible 
among the next Heirs Males of him that died, 
but among all the Males of this Sept or 
Clan, in this Manner: The Canfinny or Chief 
of the Sept (who was generally the oldeſt 
Man in the Sept) made all theſe Partitions 
according to his Diſcretion, This Canfinny 
after the Death of every Terre-tenant, who 
had a competent Portion of Land, aſſembled 
all the Sept or Clan, and having put all their 
Poſſeſſions in Hotchpot made a new Parti- 
tion of the Whole; in which Partition he 
did not aſſign to the Sons of him, that was 
dead, the Share that their Father had, but he 
allotted to every one of the Sept according to 
his Age a better or larger Purparty. 


„at every ge gniory or Chiefry in theſe Countries, to- 
gether with the Portion of Lands which paſſed with it, 
were of the Nature and Tenure of Taniftry, the Cuſtom 
of which was that Caſtles, Manors, Lands, Sc. of 
that Nature uſed to deſcend Seniori & dignifimo wiro 
ſanguinis & Cognominis of the Perſon dying ſeiſed: And 
that the Daughters of ſuch Perſon ſo dying gry were 
not inheritable. Which Cuſtom was 5 Fac. 1. held 
unreaſonable and void. The 2 7 the 7. 22 Davis 


29, 3 
C 4 1 Theſe 


Ot the Antiquity and 


Theſe Shares or Purparties being ſo allot- 


— ted and aſſigned, were poſſeſſed and enjoyed 
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accordingly till a new Partition was made, 
which at the Diſcretion or Will of the Can- 
_finny might be on the Death of any inferior 
Tenant, And ſo by reaſon of theſe frequent 
Partitions, and Tranſlations of the Tenants 
from one Share to another, all the Poſſeſſions 
were incertain; and this Incertainty was the 
Cauſe that no Civil Habitations were erected, 
nor any Incloſure or Improvement made of 
Lands in the /rifþ Countries where this Cu- 
ſtom of Gavelkind was in uſe.  . _ 
Nor did this Cuſtom differ from the Ken- 
_ tiſþ Gavelkind only in the Manner of Parti- 
tion, but likewiſe in three other Points, 
1. By this [ri Cuſtom of Gavelkind Ba- 
ſtards had their Purparties as well as legiti- 
mate Children: 2. * Daughters were not in- 
heritable, tho' their Father died without Iſ- 


ho —— — 


»»This Excluſion of the Heirs Females was likewiſe 
held unreaſonable and void in the Cuſtom of the Taniftry, 
as being againſt the Nature of Fee-ſimple. Daw. 34. 

But in England a Cuſtom of a Copybold Manor, that if a 
Man ſhould die leaving no Son, and two or more 
Daughters, the eldeſt Daughter ſhould have the Copy- 
hold Land for her Life enly, and after her Death it 
ſhould deſcend to the next Heir Male, who could de- 

rive his Deſcent thro? Males, and in Default of ſuch 
it ſhould eſcheat to the Lord, has been held good. New- 

ton and Shafto, 1 Lev. 172. 1 Sid. 267. Simpſon and 
Puinley, 1 Vent. 88. 1 Lev. 293. 2 Keb. 672. for 
the Eſtate being created by the Cuſtom, the Cuſtom _ 
may modify it: But it is ſaid, 1 874, 267. to have been 
admitted by all, that this Cuſtom claimed to have been 
annexed to Lands in Fee at Common Law would have 
been void and unreaſonable, it being againſt the Na- 
ture of the Fee to eſcheat as long as there are Heirs, 


ſue 


Qniverſality ot Partible Deccents. 17 


ſue Male. 3. Wives were utterly excluded Chap. II. 
from Dower. 3 
And on Account of all theſe four Diffe- 
rences all the Judges of Ireland, Hil. 3 Fac. 1, 
reſolved and ace that this Iriſb Cuſtom 
of Gavelkind was void in Law; not only 
for the Inconvenience and Unreaſonableneſs 
of it, but likewiſe becauſe it was a mere per- 
ſonal Cuſtom, and could not alter the De- 
ſcent of the Inheritance: And therefore all 
the Lands in theſe Iriſb Territories were ad- 
judged to be deſcendible according to the 
Courſe of the Common Law, and that the 
Wives ſhould be endowed, and the Daugh- 
ters become inheritable of theſe Lands, not- 
withſtanding the [ri Uſage. 
Thus was the Jrifh Cuſtom of Gevelkind | 
(as it was improperly called) utterly aboliſhed: _ 
But by a late Statute in that Kingdom, in 2 Au. 
order to weaken the Intereſt of Papiſts there, 
the Lands of Perſons of the Romiſb Perſua- 
ſion are made deſcendible in Gavelkind, un- 
leſs the eldeſt Son conform to the Proteſtant 
Religion, &c. within a particular Time Wo 
mited by the Act. 
It now remains to treat of the Antiquity 
of the partible Deſcent within the Realm of 
England, and to ſhew the ſeveral Alterations 
that in Proceſs of Time 1t has received, 
I ſhall not depend on the Story of Brute's ,,. 
dividing this Ifland among his three Sons, Golly os 
by. allotting England to Locrine, Wales to v area Gurl 
Camber, and Scotland: to Albanatt, as an Evi- Enderbie's 


| Cambria Tri- 
umphans, f. 10. Milit. Hiſt. Eng. Plow. 129. b. It is ſaid by 
Brooke Ch. J. that the Law of the Britons divided the Inheritance, and 
Diviſions of the Kingdom twice made between Brothers are there men- 


tioned. V. Seld. Janus 0s. 8 c. 7. Hale's Hiſt. Com, Law 218. 
dence 


— 


— — 


———ũ—0— 2 


= — ya ales ome — 
<4 02 © WA > ACE EIA Vu; ] V Ü.. AT. — 
1 : 


_ 
—— 7——— —p — 


_ =—= 
P 8 we — — — 
I — — — — * 
—— f — — tt =D 


— — - N —— 
— 1”, ng” >. ORE = tr . - — — 


+ = 
— 
— ä—ñ— — . ↄ——— 2 —— — 


— x — —— — . 7— ern In APD er S  . 
” 


— OE cn ee 


Edit. 1697. 


18 DPl the Antiquity and 


Book I, dence of the Cuſtom of Partition among the 
— ancient Britons, nor indeed on any other Ac- 
count of their Laws before their Expulſion 
into Wales, we having little authentick con- 
cerning them ; but the general Obſervance 


222 of this Manner of Deſcent among the Welſh 


ſo religiouſly tenacious of the Laws and 
Uſages of their Forefathers, will ſufficiently 

rove it to have been the ancient Britiſh 
nh and that not only as to ordinary Inhe- 
ritances, (which is the Opinion of Sir Matth, 
Hale in his Hiftory of the Comn.on Law 218.) 


| Powell's but as to Titles and Dignities too, and 


Welſh Hiſt. the Juriſdictions annexed to them: for it 
—— Pear by the Pedigree of Roderick the 
Enderbie's Great, Prince of all Wales, ſer out in Taylor 


Cambria Tri- on Gavelkind fol. 25, and ſaid to have been 
e e drawn by an ancient Bard, and by ſeveral 


ow other Inſtances in the Welſb Hiſtory, that the 


Pow ell's 


Welſh Hig. Principality of that Country was divided 
22. amongſt all the Sons of the Prince, and af- 


terwards became ſubject to other Subdivi- 


ſions on the Death of a Parcener having more 
Sons than one. 
The Welh Cuſtom 1 Partition was dif- 
ferent from the Kentiſh, and agreeable to the 
Iriſb in three of the Particulars holden, as 
is ſaid above, by the Judges of Ireland to 
have been unreaſonable. 1. Baſtards inhe- 
rited equally with the Legitimate Sons; and 
that even in the Principality itſelf, as ap- 
pears by an Inſtance in the abovementioned 
vedigree. Tayl. 26. 2. Daughters never in- 
herited. 3. Women were not entitled to 
Dower. And this Correſpondence of the 
two o Cuſtoms confirms the Opinion of Lord 
Coke, 


Univerſality of Partible Deſcents. 


Cole, 1 Inſt. 175. b. That Gavelkind among 
the Jriſb was one Mark of the ancient Bri- 
Pons. 

However the 22 Cuſtom was not on 

theſe Accounts entirely aboliſhed, but only 

rectified by“ Statutum 2 

which wanted Amendment, and confirmed 
as to the reaſonable Part. 

Quia aliter uſitatum eſt in Wallid quam 

in Anglia quoad Succeſſionem Hareditatis, 

eo quod Hæreditas partibilis eſt inter Hæ- 


titerit memoria, partibilis extitit, Dominus 
getur, ſed quod Hæreditates remaneant 


partibiles inter conſimiles Hæredes, ſicut 


Baſtardi non habeant de cætero Hereditates, 


G W ⁹*⁹mͥmqq́aa Am ty; M W ö M 


m nec ſine legitimis. | 
Et fi forte Hæreditas aliqua extunc pro 
defectu hæredis maſculi deſcendat ad legi- 


ſui inde ſeiſiti, Volumus de gratia noſtra 
ſpeciali quod eodem modo mulieres legitimæ 
habeant purpartes ſuas inde ſibi in Curia 
noſtra afſignatas, /zcet hoc fit contra Conſue- 
ludinem Wallenficam ante * tatam. 


CCT 


— 


— 


* Printed in the old PEER Charts,” Rot. Parl. 


12 Ed. 1, 2 Inſt. 195. Vaugh. 400, 414. Plow. 


126. b. "Catvin's Caſe, 7 Rep. 21. b.  Hale's Hiſt. 


Com. Law 218, All take Notice of this as an Act of 
Parliament. | AE | 5 


redes maſculos, et a tempore cujus non ex- 


Rex non vult quod Conſuetudo illa abro- 


eſſe conſueverunt, & fiat- Partitio illius fi- 
cut fieri conſuevit, Hoc excepto quod 


& etiam quod non habeant pur partes cum le- 


timas mulieres hæredes ultimi anteceſſoris 


And 


19 
Chap. II. 


allie, in thoſe Points . 12 Ed. 1. 


* 
5 
ey 


20 


Book I. 


Saxons. 


Hale's Hiſt. 
Com. Law 
219. 


Feuds 12, 40, 43. 


Of the antiquity and 


And a little higher, Quia mulieres hactenus 
non extiterant Detate, Rex concedit quod do- 
Fen!Ur. | | 
Under theſe Alterations the Cuſtom of 


Partition till prevailed in the Dominion of 


Wales ;. and was confirmed, on a further De- 
claration of the Union of that Principality 


with the Realm of England, by 27 H.8. 26, 
235. But was ſoon after entirely taken away 
by 34 & 35 V. 8. 26, g1, whereby all Ma- 


nors, Lands, Tenements, Meſſuages, and 


other Hereditaments, and all Rights and 
Titles to the ſame in any of the Shires of 


Wales are to be taken, enjoyed, uſed, and 
holden as Engliſh Tenure to all Intents ac- 
cording to hy Common Laws of this Realm 


of England, and not to be partible amongſt 
Heirs Male after the Cuſtom of Gavelkizd 5 
as heretofore in divers Parts of Vales was 
uſed and accuſtomed. And the 128th Sec- 
tion of this Act is to the ſame Purpoſe. 


* The Laws of the Saxons and Danes, 
collected by Brompton and Lambard ſpeak 


not much concerning the Manner of De- 
ſcents among them; yet it ſeems that com- 


monly their ordinary Lands at leaſt de- 


ſcended to all the Children; for. amongſt 


— 
* — 


* Hzreditatem e illis non (gvemadmo- 


dum apud nos) ſolus ætate maximus adibat, verum ad 
flios omnes æqualiter fundus lege veviebat, quod illi 


Landeſciftan dixerunt, & Cantii hac noftra memoria 


eodem vocabulo to foift Land, id eft herciſcere,& fun- 


dum partiri, appellant. Lamb's Gleff. to the Saxon Laws, 
verbo, terra ex ſcripto, Vide Somn, 77. Spelm. of 


the 
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the Laws of Canute is this Law, No. 68. Chap. II. 
Sive quis incurid five morte repentind fuerit in- ” nnn 
teſtato mortaus, Dominus tamen nullam ® re- hg N pe 
rum ſuarum partem (præter eam que jure debe- Holt in s 
tur Hereoti nomine) ſibi aſſumito: verum eas Mod. 121. 
judicio ſud uxori, Liberis & Cognatione prox- 1 Peere Wil. 
imis juſte, pro ſuo cuiq; jure, diſtribuito. 03: | omg 
The ſame Inference may be made from the more. 
75th Law of the ſame King, whereby it Tayl. on Ga- 
was enacted, that if a Man died fighting in Vl: 143. 
the Army, in the Preſence of his Lord, his dae e 
 Heriot ſhould be forgiven, and his Heirs Seid. Orig. of 
| ſhould ſucceed in his Goods and his paternal the Eccl. Ju- 
Lands, and they ſhould be ſhifted or divided riſd. of Teſta- 
GS OO CO loco | 
And it is the Opinion of Lord Holt, in Salk. 2510 
the Caſe of Blackborough and Davis, that by 1 Peere Wil. 
the Common Law both before and at the 50. 
Conqueſt, all the Children both Male and 
Female inherited as well the real as perſonal 
Eſtate of the Anceſtor equally and in like 
Proportion 3 


— 


* The Saxon Word hte comprehends both Lands 
and Goods. Somn. 84. For at that Time, as appears 
by the 75th Law of Canute here cited, the Heirs 
took both; our preſent Diſtinction between the real 
and perſonal Eſtate in Point of Deſcent not being then 
known, nor indeed any where (as it ſeems) till after 
the Introduction of Feudal Tenures. Mr. Selden col- 
lets from the Laws of Hen. 1. and the Aſſiſe of Cla- 
rendon, that in this Kingdom the Heirs inherited Chat- 
tels as well as Lands, as late as the Times of Hen. 1, 
and 2, and that the Law was changed about the Time 
of King John by ſome Act of Parliament, tho* no 
ſuch is now to be found. Titles of Honour, 2 Part, 


chap. 5. ſect. 21. : | 
1 Which 


— 


3 Pk the Antiquity and 
Book I. Which Authorities may be ſufficient to 
guard us againſt the Miſtake of Brooke Ch. 
ng Juſt. in Plow. 129. 5. that among the Sax- 
ons the Law was, that the Eldeſt alone ſhould 
inherit, and that this Manner of Deſcent is 
continued from them to us. „ 
Of the State As the Laws of Normandy divided Socage 
of Deſcents at Lands among the Sons, the Conqueſt intro- 
the Conquell. quced no conſiderable Alteration in the ge- 
1, neral Law of the Land with regard to Inhe- 
ritances of this Nature; but on the contrary 
this Courſe of Deſcent ſtands confirmed by a 
Law of the Conqueror. Si quis inteftatus obi- 
erit, Liberi ejus Hereditatem æqualiter divi- 
dant. Leg. 30. Lamb. Sax. Laws, fol. 167. 
Seld. in Eadmerum 184. Somn. 83. Hale's 
:.:.- B88s of 108 Common Law 230. 
r The Right of Primogeniture firſt gained 
mogeniture Footing in this Nation by the Introduction 
how firſt in- Of Military Tenures; it being convenient for 
troduced into the Service of the Kingdom to preſerve the 
= ., Fee entire, to the Intent that the Tenant by 
ale's Hiſt.. > 3 . 
Com. Law Knight Service, who by his Tenure. was to 
221,222,223 attend the King in his Wars, might do it 
6 Mod. 120. with more Dignity and Grandeur; and the 
ue pray Choice fell on the eldeſt Son, as he was 
3 1 " ſooneſt able to perform the Duties of the Fee. 
Wright's Tenures 175. | FO | | 


It will be impoſſible to ſettle the Period 
of this Change with Regard to Knight-ſer- 
vice Lands, till the Antiquaries are agreed, 
whether our Military Tenures were in uſe 
with the Saxons, or were firſt introduced 
amongſt us by the Conqueror. 


2 But 


6 


5 us 


Anlverlality of Partible Deſcents. 


os. 


But however this be, it ſeems certain that I II. 


Socage Lands remained partible long after 


the Conqueſt; tho indeed we have no exact 


Account of the preciſe Time of the general 


Alteration of Deſcents with Regard to theſe 
Lands throughout the Kingdom: but from 


the Silence of Hiſtorians it may be con- 
cluded that it was not effected at once; nor 


by any written Law; but ſeems to have crept 
in inſenſibly, and by Degrees, in Imitation 
of the Deſcents of Knight- ſervice Lands; the 


Owners of Socage Tenements chuſing rather 


to deprive their younger Sons of their Cuſ- 
tomary Share of the Inheritance, than that 
their elder ſhould not be in a Condition to 
emulate the State and Grandeur of the mi- 


litary Tenants. 
And ſome Inconveniences . to 


have ariſen from the equal Diviſion of In- 
heritances among the Sons are ſuppoſed to 


have aſſiſted this Change. 


« \f, It weakened the Strength of the V. Charter 


ceſs of Time: they became fo divided and 


e crumbled, that there were few Perſons of 


cc 


able Eſtates left to undergo publick Of- 
© fices and Charges.“ 

« 2dly, It did by Degrees bring the In- 
habitants to a low Kind of Country-living, 
and Families were broken; and the young- 
« er Sons, who, had they not had theſe 
« little Parcels of Land to apply themſelves 


ce 
ce 


ce 


* Trades or to Civil, Military, or Eccle- 
* ſiaſtical Employments, e thoſe 


to, would have betaken themſelves to 


C Op- | 


C Kingdom; for by the frequent parcelling Ed. 1. pot 
and ſubdividing of Inheritances, in Pro- Chap. 5: 
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ce Opportunities wholly applied themſelves 


t to thoſe ſmall Diviſions of Lands, where- 


e by they neglected the Opportunity of 


« greater Advantages of enriching them- 


c ſelves and the Kingdom.” Hale's Hiſt. of 


_ the Com. Law 221. 


Hen. 1. 
Blackbo- 
rough and 


Davis, Salk, 
251. 1 Peere 


_ equally the Socage Land. Indeed Lord Hale 


Wil. 50. 


In the Reign of Henry I. according to the 


Opinion of Lord Holt, the Females, in caſe 


there were Males, began to be excluded from 
the real Eſtate; but the Males ſtill inherited 


collects from the yoth Law of that King, 
Primum Patris Feodum primogenitus Tie. 
beat, that tho' the whole Land did not de- 
ſcend to the eldeſt Son, yet it began to look 
a little that way. ift. of Com. Law 224. But 


Mr. Somner in his Comment on this Law of 


Hen. 1. printed in Wilkins's Saxon Laws, pag. 
226. interprets the Primum Feodum to be on- 


ly the Capital Meſſuage according to Clan- 


Hen. 2. 


ville, lib. 7. c. 3. (infra) or what is called in 
the Grand Cuſtumier de Normandy, c. 26. Le 
Chief de Heritage, for which the younger Sons 
were to have an equivalent out of the reſt of 
the Inheritance. 

But the Alteration began to appear more 
plainly in the Time of Henry 2. for according 


to Glanville, who wrote in that Reign, in 


order to entitle the Sons to take equally, it 


was neceſſary not only that the Land ſhould | 
be holden in free Socage, but further quod 


fit antiquitus div zum. The whole Paſſage 

is this. 

© $1 plures reliquerit flios; tunc aut 
© tur utrum ille fuerit miles ſeu per Feodum 
© militare tenens, an liber Sockmannus. Quia 
| ; | 0 fi a 


' Univertalitye of Partibie Deſcents. 3: 


© fi Miles fuerit vel per Militiam Tenens, Chap. U. 
© runc ſecundum Jus Regni Angliæ primo- 
« genitus filius Patri ſuccedit in totum, ita 
6 WT nullus fratrum ſuorum partem inde 
« de jure petere poteſt, Si vero fuerit liber 
© Sokemannus, tunc quidem dividetur Hzre- 
© ditas inter omnes filios, quotquot ſunt, per 
© partes æquales, fi fuerit Socagium & id 
« antiquitus diviſum: Salvo tamen capitali 
© Meſſuagio primogenito filio pro dignitate 
© ZXſnecie ſuz, ita tamen quod in aliis re- 
bus ſatisfaciat aliis ad valentiam. Si vero 
non fuerit antiquitus diviſum, tunc primo- 
«© genitus ſecundum quorundam Conſuetudi- 
© nem totam Hareditatem obtinebit: Se- 
© cundum autem quorundam Conſuetudinem 
poſtnatus filius hæres eſt. Glanv. lib. 7. c. 3. 
So that according to this Account it is dif- 
ficult to ſay, what was then the Common 
Law with regard to Deſcents of Socage 
Lands, or whether every Perſon entitling 
himſelf to them by Inheritance, was not ob- 
liged to fer out the ſpecial Cuſtom of the 
Place. The ſame Author indeed, in other 
Parts of his Book, ſpeaks of the Partibi- 
lity of theſe Lands more generally, and in 
ſuch a Manner as may induce a Belief that it 
remained the Common Law at that Time : 
Plurimum item bæredum Conjunctio, mulierum 
ſcilicet in feodo militari, vel maſculorum vel 
 feminarum in libero Socagio. Lib. 13. c. 11. 
And in another very remarkable Paſſage; 
wherein he ſhews that the Law ſo greatly 
reſpected this equal Diviſion among the Sons, 
as not to permit the Father, even in his Life- 
Wer to Prefer a favourite Child to any of 
D the 
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Df the Antiquity and 
the reſt by advancing him beyond his pro- 


portionable Part: © Sciendum autem, quod 
* fiquis liberum habens ſocagium plures re- 


_ © liquerit filios, gui omnes ad bereditatem 


* equaliter pro aqualibus proportionibus 


© ſunt admittendi, tunc indiſtinctè verum eſt 


© quod pater eorum nihil de hereditate, vel 
F quæſtu, ſi nullam habuerit hæreditatem, 
alicui filiorum, quod excedat rationabilem 
1 ſuam, quæ ei contingit de totà 
zreditate paterna, donare poterit. Sed 
tantum donare poterit de hereditate ſua 
pater cuilibet filiorum ſuorum de libero ſo- 
cagio in vita ſua, quantum jure ſucceſſionis 
© poſt mortem patris idem conſecutus eſſet 
© de eadem hæreditate. Lib. 7. c. 1. 
Nothing can be affirmed with any tole- 


rable Certainty concerning the Manner of 


Deſcents in the Reign of Richard 1. there 


remaining little of the Judicial Records, or 


other Memorials of the Law in his Time. 


But it is plain that the Right of Primogeni- 


ture made every Day a greater Progreſs, in- 


ſomuch that in the following Reign of King 
Fobn, it had fairly got the upper Hand of 
the partible Deſcent; which, tho' not then 

ſo entirely diſcontinued in moſt Parts of the 
Kingdom as at preſent, yet did not remain 
the general Law of the Land as it had for- 


merly been; but the Preſumption of Law 
then was, as now, that even Socage Lands, 
(except in Kent) were deſcendible to the El- 
deſt Son only, unleſs it were proved that 
they had always been departible; for in Mich. 
2 Jobn (rot. 7. in dorſo) Gilbert de Bevill 


e 2 Writ of Right de Kalionabili 
ä . 
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oy 
Parte * againſt Villiam his Elder Brother for Chap. II. 


Lands in Gunthorpe in Rutlandſbire, que eum 


contingunt de Socagio quod fuit Patris corum 
in eadem Villa, William pleaded, Quod Soca- 
gium illud nunquam partitum fuit nec debet 
partiri, & hoc offert defendere. And be- 


_ _ cauſe Gilbert the Demandant produced no 


Proof of the Partibility, Conſideratum eff 
quod Will us eat fine die, Sc. 

And the partible Lands in Kent ſtand di- 
ſtinguiſhed from thoſe at the Common Law 
by their preſent Name of Gavelkind in Paſ. 


9. Job. rot. 7. Kanc. Where in Afliſe William 


45 Valon the Tenant pleads in Abatement, 
* dimidia illa Carucata terre eft partibilis 


Gavelykinde, & unde Johannes (the 


Plaintiff) fratrem habet nomine Thomam gut 


| tale & idem Jus habet, &c. And the like 


Pleading occurs in Paſch. 4 Joh. rot, 6. in 


 dorſo, Kane, © 


And this Change of the Law is further : ap- Hem, z. 


parent by Bracton, who wrote in the latter 
End of the Reign of Hen. 3. Si liber Sock- 
© mannus moriatur pluribus relictis Hæredi- 
© bus & Participibus, fi Hæreditas partibi- 


© lis fit & ab antiquo diviſa, quotquot erunt, 
© habeant partes ſuas æquales; & fi unicum 


© fuerit Meſſuagium, illud integre rema- 
© neat Primogenito, ita tamen quod alii ha- 
© beant ad Valentiam de communi. Si au- 


© tem Hereditas non 1 diviſa ab antiquo, 


- 
ä 
2 
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Book I. e rune tota remaneat primogenito. Si autem 
* Socagitm fuerit Villanum, tunc Conſue- 
© tudo loci eſt obſervanda ; eſt enim Con- 
* ſuetudo in quibuſdam partibus quod poſtna- 
© tus preferatur primogenito, & e contrario. 
Bratt. lib. 2. fol. 76. And Fleta, lib. 5. c. 9. 
fol. 313, copies, as uſual, almoſt the very 
Words of Bracton. 

And it appears by the Statute of Wales 
abovementioned, that the Common Law of 
Deſcents was in this particular the ſame in 

12 Ed. 1. as it is at preſent, Aliter uſilatum 
eft in Wallia quam in Anglia guoad Succeſſionem 
Hereditatis ed quod bereditas partibilis eſt 

, inter heredes maſculos, &c. 

The Reaſm Having thus purſued the Partition of the 


of the Con- Inheritance from i its firſt Original to the Diſ- 
tinuance of 


Gavelkind in continuance of it in moſt Parts of the King- 
Kent. dom, my next Enquiry ſhall be, how it came 
e to paſs, that, notwithſtanding this general 


Alteration of the Courſe of Deſcents, the 
County of Kent diſregarding the Example of 
her Neighbours, ſtill adheres to the old Com- 
mon Law, by retaining the partible De- 
ſcent. 

And it is much more only to lay down 
negatively whar was not the Cauſe of this, 
than affirmatively what is; it being plain, 
that the Continuance of this Cuſtom in Kent 
ſtands not in need of a Confirmation from 
the Conqueror, ſince it was in his Time the 
Common Law of the Kingdom, as appears 
by his 26th I. aw abovementioned: But it is 
more difficult to aſſign the true Cauſe ; Mr. 
Sommer finds it eaſier to refute the fabulous 
Story of the e Mens Compoſition for 

11 | ei 
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their Privileges with the Conqueror, by Chap. It. 
Means of the Jurprize of the Moving Wood 3 


of Swan/combe, than to give another Neecount 


in Lieu of that which he has deſtroyed; con- 


feſſing that his Anſwer muſt be but conjectu- 
ral, neither Hiſtorians nor Records giving 
Light i into this Matter: But however as his 


Suppoſition ſeems to be the moſt probable, U 


ſhall inſert it here. 

«© The Kentiſh Men, more careful in thoſe 
e Days to maintain their Iſſue for the pre- 
cc ſent, than their Houſes for the future, 
« were more tenacious, tender, and reten- 


ee tive of the preſent Cuſtom, and more 


ec careful to continue it, than generally thoſe 


c of moſt other Shires were; not becauſe, Lit. bed 210. 


ee as ſome give the Reaſon, the younger be 


5 © as good Gentlemen as the elder Brethren ; = 


oe (an Argument proper perchance for the 


© partible Land in Yales) but becauſe it 


e was Land which by the Nature of it ap- 

e pertained not to the Gentry, but to the 
cc Yeomanry, whoſe Name or Houſe they 
« cared not much to uphold by keeping the 


% Inheritance to the elder Brother.” Somn. 
$9, 90. And this Account agrees well with 
the Genius and Temper of the People, who, 


as Mr, Lambard obſerves, © in this their 
Etſtate pleaſe themſelves, and joy exceed- 


„ ingly; infomuch as a Man may find ſun- 
ee dry Yeomen (although otherwiſe for Wealth 
« comparable wich many of the Gentle Sort) 
ce that will not for all that change their Con- 
dition, nor defire to be apparelled with the 


e Titles of Gentry. Lamb. Peramb. 9: he 
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The Antiquaries indeed are not unanimous 
in this Account of the Origin of our Cu- 
ſtom, ſome affirming it to be of foreign 


Growth, and introduced here by the Saxons, 


and by them derived from the old Germans. 
Verſtegan s Reſtitution of decayed Intelligence 
775 "Taub: Gl. Verbo Terra ex ſcripto. Lamb. 

eramb. t. Somn. 77, 163. Spelm. Gloſſ. Verbo 


 Gaveletum. Philipot's Villare Cantianum 3. But 


if it is already ſufficiently ſhewn that Lands 


were generally Partible by the Original Law 


of this, as well as of other Nations, it is plain 


that the Saxons can only claim the Merit of 


Continuing the ancient Courſe of Deſcents. 


And it is much to be doubted whether the 
Law of Inheritances among the Saxons was 


derived from what Tacitus mentions to have 


pot. lib, 2. c. 
rectly contrary to the Saxon Law, whoſe Al- 


3. 


Somn, 84. 
Poſt. lib. 2. 


Co. Fo 


been the Uſage of the ancient Germans ; for 
as the Reſtriction of Nullum Teſtamentum is no 
Mark of the Modern Gavelkind, ſo it is di- 


lodium or Bockland was beyond all Contro- 
verſy deviſeable by Will, and therefore term- 
ed Terra Teſtamentalis, 

Mr. Lambard in his Perambulation * 555 * 
another Suppoſition concerning the Intro- 
duction of this partible Courſe of Deſcent 
into the County of Kent entirely inconſiſtent 
with, and, as it ſeems, built on a ſlighter 


' Foundation than either of the former, viz. 


P. 81. 


That we received it from the Cuſtom of Nor- 


mandy, by the Delivery of Odo Biſhop of Bay- 
eux, Earl of Kent, and Baſtard Brother to the 


Conqueror, Which Opinion Mr, Somner 


refutes by obſerving, that, had this Cuſtom 


been tranſplanted from Normandy, it would 


not 
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not have been confined to Kent, a Corner Chap. II. 
only of the Kingdom, but have ſpread itſelf 


over the. whole by the Conqueror's Means; 


whoſe Inclination and Endeavours to implant 


the Cuſtoms of his own Country are too no- 
torious to be doubted of. 


Mr. Calthrop has given ſtill a different 8 
Reaſon for the Prevalence of the partible Copyhold, p. 


Deſcent in Kent and North Wales ; that theſe “s 
Countries having been more ſubject to fo- 


reign Invaſions, the Inheritance for the moſt 
part deſcends in Gavelkind, that every Man 


there may be of Power for Reſiſtance. But 


it is a little unfortunate for this Conjecture, 
that the Lands in Kent more peculiarly ap- 
propriated to the Defence of the Country by 
their Subjection to Military Services, are the 


only Lands in the County originally exempt 


from the Controul of the Cuſtom. _ 


This, I think, may ſuffice concerning the 


Origin of our Cuſtom with reſpect to the 


Quality of Partition: And the Notion that 
it is the Remains of the old Common Law eis 


further ſupported by this, that ſeveral of the 


ſpecial Cuſtoms of Kent evidently ſpring from Poſt. lib. 2. e. 
the ſame Source; as ſhall be obſerved here- 12,3, 4, 5,6. 


after under their ſeveral Heads. 


Having dwelt thus long on the Etymo- 
logy and Antiquity of Gavelkind, it is high 


Time to paſs over to that, which is of more 


real Uſe, the Law of the alen as obſerved 
a this Bay. 5 


Vid. chap. i. 


* Where the 
Cuſtom may 


be ſupported. 


Bract. f. 374. 
a, 


CHAP. Ill. 


In what Places within this Realm tbe 


Cuſtom of Gavelkind may be allengen 
and maintained. 


N diſculing of the Matter of this 7k | 

ter it will be neceſſary to uſe the Word 
Gavelkind in the modern Signification, as a 
ſynonymous Term for the Cuſtom of Parti 
tion : And taking it for granted that Gavel- 
kind may properly exiſt out of the County 
of Kent, let us ſee where the Law will ſuffer 
it to be ſet up. 

And firſt, a Perſonal Prefcrintion to have 
Lands deſcend according to the Manner of 
Gavelkind is not good. Somn. 44, 46. For Sons 


are Parceners in reſpect of the Cuſtom of 


the Fee or Inheritance, and not in reſpect of 
their Perſons. Co. Lite. 76. a. And there- 
fore it muſt be alledged as the Cuſtom of 
the Place, or it cannot be ſupported. _ 
Neither can this Cuſtom be laid in every 


Place; for © in an Upland Town which is 


ce neither City nor Borough, the Cuſtom of 
„ Gavelkind or Borough Engliſh, cannot be 
ce alledged, fſexcept in Kent where Gavel- 
kind is the Cuſtoin of the whole County. 
Fitz. Barre 119.] © But theſe are Cuſtoms 
« which may be 1n Cities or Boroughs; al- 


« ſo if Lands be within a Manor, Fee, or 


« Seigniory, the ſame by the Cuſtom of 


cc the Manor, Fee, or Seigniory, may be 
of the Nature of Gavelkind, or Borough 


« Engliſh, Co. Litt, 110. b. In 


In what Places Gavelkfnd, 8c: 233 
In a Nuper Obiit brought by a younger Chap. III. 
Brother againſt his Elder, for his Share of ww 

the Partible Lands of his Father, the De- 
mandant counts, that all the Lands and Te- 
nements in the Town of S. are and have been, 

Time out of Mind, departible among the 
| Males, and that theſe Tenements are within 
the Town of S. But the Court inform him 
that his Demand is inſufficient; for that 
ik he will put the Tenements out of the 
common Courſe of Law, he ought to doit 
by reaſon of the common. Cuſtom of the 
Country, or of ſome Royalty, as by reaſon 
of aSeigniory or Fee; as to ſay that the Lands 
and Tenements within ſuch a Fee are depar- 

'Uible, or are of ſuch a Tenure, &c, Where 
| upon the Demandant counts that all the 
Lands and Tenements within the Fee of S. 
are and have been Time out of Mind de- 
partible, Sc. Hil. 16 Ed. 2. Fitzb. Pre- 
ſcription 5 
The Cuſtom of Sele may likewife be 
alledged within a Soke. Gouldſb. 105. which, 
according to that Caſe, is a Precinct to which 
divers Manors come to do Suit, and (as a 
great Leet) comprehending divers other 
Courts. According to Fleta, lib. 1. c. 47, 
Soke ſigniſicat Libertatem, Cur' Tenentium: Or, 
as Mr. Somner more accurately expounds it, 
The Saxon Word Soc, Soke, Socne, ſignifies a 
Liberty, Privilege, Franchiſe, c. or the 
Precinct or Territory wherein ſuch Liberty, 
Ec. is exerciſed, fl. 133, 137. 7 

The Reaſon of putting this Reſtriction on 
the Cuſtom in Point of Place, is the Incon- 
venience and Incertainty that might ariſe, he 

tne 
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Poſt. lib. 2.c. 


3. ad fin, 


In what Places the Cuſtom 


the Uſage of every little Village were ſuffer'd 


to change the Law. Indeed any Town may 
alledge a Cuſtom in Furtherance and Ad- 
vancement of their Right in Law; as to 
have a Way to Church, or to make By- Laws 


to regulate their Common, or converning 


their Highways, 21 Ed. 4. 54. 4. 1. Inlt. 


110. b. 5 Rep. 63. a. But it is ſaid generally N 


7 Ed. 2, Mayn. 212. That tho' the Uſage of 
the Country may defeat the Common Law, 


the Uſage of one or two Towns ſhall not de- 


: doveralÞPlaces 


out of Kent 
where the 
Lands are 
partible, 


feat the Common Law: And in 39 Ed. 3. 


2.6, That the People of a Town cannot al- 


ledge a Uſage which is againſt common 


Right, if they do not alledge that the Tene- 
ments are within a certain Fee or Borough. 

Before I conclude this Chapter, I will take 
Notice of ſome among the many Places out 
of the County of Kent, wherein this Man- 


ner of Deſcent yet remains, or at leaſt has 
been in Force within Time of Memory. 


The Lands lying in Ofweldbeck-ſoke in the 
County of NVotlingbam were partible among 


the Heirs Male, till in 32 H. 8. an Act of 


Parliament was obtained (cap. 29.) to make 
them inheritable according to the Common 


. 


It appears by Hil. 20 Ed. 3. B. R. rot. 97. 
that the Lands within the Fee of Pickering 
in Norfelk were then partible among the 
Mae, 

And the mne is ſaid to be the Cuſtom 


of the Sole of Rothelay in Fe 


Gouldſ. 10 


Twwiſden Juſtice takes Notice in the Caſe 


of Wi ſeman and carte 1 Sid. 137. that the 


Cuſtom 


of Gavelkind may be maintained. 


Cuſtom of Gavelkind is in many Towns i in Chap. 1 Ul. 
Suſſex but that ſcarce any two Places agree * 


in any other of the Kentiſb Cuſtoms, but that 
of the Deſcent. The Lands lying within the 
Port of Rye in Suſſex are partible among the 
Males, and the Wife is endowed of K 

Moiery, as in Gavelkind, 
In Monmouthſhire, the Lands in the Ma- | 
nors of Monmouth, L, and Trelleg, all of 
large Extent, and in many other Manors in 
the ſame County (as I am informed) both 
Copyhold and Freehold, to this Day deſcend 
equally among the Males. . 

Mr. Taylor, p. 151. affirms of his own 
Knowledge that there is much Gavelkind 
Land in Shropſhire. 

In the Territory of Urchinfield in Here- 
F e which contains two Hundreds, all 
the Lands are partible among the Males, and 
in their Default among the Females. Tayl. 
on Gavelk, 100, 103, 10). 
 Philipot in his Villare Cantianum, Pp. 161, 
ſays that Kentiſb Town near Highgate partakes 
of the Cuſtoms of Gavelkind. Which may 
Probably be the Reaſon of its Name. , 

The Copyholds of the Manors of * Step- 

ney and Hackney in Middleſex, which are-of 
large Extent, deſcend according to the Na- 
ture of Gavelkind, as well in the collateral 
as the direct Line; as is fully ſet forth in the 

_ Cuſtumal of thoſe Manors (now in Print) 

: agreed upon between the Lord and Te- 


"om Is this Manor are the Lands at Mile End Want 
in 2 Vern. 163. Bradley and Bradley, to be deſcendible | 
after the Manner of Garland. 2 

nants 
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In what Places the Cuſfom 
nants in the Year 1587, and afterwards con- 
firmed by a private Act of Parliament, in 


21 I 


And ſee hereafter Chap. 4 and g. other 
Inſtances of Places ſubject to the like Cu- 
ſtom. 
There is in ſome few Places a Cuſtom of 


Partition ſtill more extenſive than Gavelk ind. 


By a Record de tin. Dorſet. 16 Ed. 1. to be 
found in Taylor on Gavelkind 101, it appears 
that the Lands within the Borough of Ware- 
ham in Dor/etſhire deſcended by the Cuſtom 


to both Males and Females by an equal Par- 
tition. And I am credibly informed that 


the Lands in Taunton Dean in Somerſet ſpire . 
deſcend in the fame Manner, 
And the ſame was formerly the Cuſtom of 


the City of Exeter, as appears by Paſch. . 


H. 4. coram Rege rot. 29. In an Aſſize of 
Freſh Force brought in the Court of the Ci- 


ty of Exeter by John Shepard and Foan his 


Wife, againſt Peter Courtenay Knight, and 
afterwards removed into B. R. by Writ of 


Error, the Title of the Plaintiff Joan to a 


Moiety of the Premiſſes in Queſtion is at 
Conſanguinea & una bæredum, ſecundum Con- 


ſuetudinem difie Civitatis, of her Grandfather 
who died ſeiſed (tho' it appears by the Re- 
cord, that ſhe had a Brother at the Time) eo 


guod omnia Tenementa in eadem Civitate ſunt 
departibilia inter maſculos & faminas. And 


in the” Sequel there is Judgment for the 
Plaintiffs, But by a private Act of Parlia- 
ment 23 Eliz. c. 12. the Gavelkind Lands 
(as they are there improperly called) within 
the City of Exeter, are made inheritable as 


Lands at the Common Law. In 


of Gavelkind may be maintained. 0 


In Itin. Rotel. 14 Ed. 1. rot. 2. in dorſo Chap. III. 
Rex. In a Nuper Oba brought by Robert, 
Reginald, and John le Chepelon againſt Wil- 
liam their elder Brother, for the partible In- 
heritance of their Father in Skultborp & Mo- 
reſte in that County, there is Mention of a 
cuſtomary Partition of a more reſtrained Na- 
ture than I have met with elſewhere; for the 
Demandants ſet forth, quod talis ef Conſue- 
tudo tenure in prædictis villis, quod tenementa, 
que tenentur in Socagium, tantummodo partibilia 

unt inter fratres de primo Venire, & non inter 
 fraires de diverſo J entre. 


CHAP. 


c H A P. IV. 


Ok the Manner of pleading the Cuſfom 
ok Gavelkind; and the Difference as 
to this between Kent and other Coun- 
ties, and between the General and 
Special Cuſtoms, 


S the Cuſtom of Gavelkind i is but i. 
cal, and not univerſal, he that would 
entitle himſelf by it, muſt in his Count or 
Declaration, or if he be a Defendant, in his 
Plea make Mention of the Cuſtom whereon 
he founds his Right to the Land; as to ſay, 
that the Land is of the Cuſtom of Gavelkind, 
or, as is the more uſual Way of Pleading, 

that it is of the Nature and Tenure of Gavel- 
kind. 5 Ed. 4. 8. b. Fitzh. Cuftom 4. 21 Ed. 
4. 57. 6. 22 Ed. 4. 32. 5. 1 And. 192. Co. 

Litt. 175. 5. And accordingly it was deter- 
mined in the Caſe of Humphry and Bathurſt, 
1 Lutw. 754. That the Court could not take 
Notice that Lands in Kent were of the Nature 
of Gavelkind, without ſomething pleaded, or 
found in the Record concerning it. | 

But, if the Lands be in Kent, it is not re- 
quired that this Cuſtom be pleaded in a ſpe- 
cial and preſcriptive Manner; for the Judges 
of the Common Law pay a particular Re- 
ſpe& to the Cuſtoms of Gavelkind and Bo- 
rough-Engliſh, above all others, by taking 
Notice of the Nature of them when they 
are generally alledged, for they are as a 801 

nera 


of the Manner of pleading, dc. 
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neral Law. 5 Ed. 4. 3. 5. Fitzh. Cuſtom 4. Chap. IV. 


21 Ed. 4 56. 5. G Litt. 175. b. Cro. Car. 


562. 1 Sid. 138. 1 Lutw. 754. Salk. 243. 
6 Mad. I21, 18 the Caſe of Clement and Scu- 


damore. And therefore, in demanding Ga- 


velkind Land a Man need not preſcribe in 


certain, and ſhew that the Town, Borough, —X 


or City in Kent, where the Lands be, is an 
ancient Town, Borough, or City, and that 


the Cuſtom has deen there Time out of 


Mind, that Lands within the ſame Town, 
Borough, or City, ſhould deſcend to all the 
_ Heirs Males; but it is ſufficient to ſhew the 
Cuſtom at large, and to ſay that the Lands 
lie in Kent, and are of the Nature of Gavel- 
kind. Lamb. Peramb. $95, 

Such therefore is the Diverſity 8 A 
general Mention of the Cuſtom, and no Men- 


tion at all: Nor 1s there any Book to the 
contrary of this but Godb. 55, where it is 
ſaid, that in the Preſcription of Gavelkind 


the Party ought to ſhew that the Land is 
Partible, and has been parted, 


But this is certainly not Law, unleſs it be 
_ confined merely to ſuch Lands of this Na- 


ture, as lie out of the County of Kent; in 
which Places indeed the Plea ought to run, 
that the Land within the Fee, Sc. a toto 
tempore, Sc. partibilia fuerunt & partita, 
Sc. as being againſt common Right; and 
the accuſtomable and actual Partition is ne— 


— 


— 


* Where the Book is miſprinted, nemi being left out 


before the Word preſeribe, as is agreed in 1 Sid. 138. 
Nam. 277. 


ceſſary 
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Ot the Manner of pleading 
cefflry to be pleaded as well as proved. Som. 


48, 53. 3 Keb. 216. Per Hale Ch. F. And 
2 Ed. 3. 12. concerning the Lands of the 


Fee of the Marſhal in Norfolk, 5 Ed. 3.64. 


concerning Lands within the Fee of Gelfy, 
8 Ed. 3. 42. b. concerning Lands lying in 
Saxham (near Bury) in Suffolk of the Fee of 
Perting fee, and ꝙ Ed. 3. 40. b. of Lands with- 
in the Fee of Richmond are accordingly : In 
all which Caſes the Parties were compelled 
to ſhew between whom the Tenements had 
been parted; for that otherwiſe they could 


not draw them out of the Courſe of the Com- 


mon Law, except in Gavelkind, where it is 
the Uſage of the whole Country, and the Te- 
nements are departible of Common Right, 


Indeed in 9 Ed. 3. 27. it is holden not to be 
neceſſary to aver the actual Partition; be- 


cauſe having ſaid that the Lands are partible, 


it is the ſame Thing, the Partibility being a 


_ Conſequence of their having been actually 


parted. And it ſeems the actual Partition 
need not be pleaded in the very Lands in 
Queſtion, tho* qt of the County of Kent, 


but it may be ſufficient if ſhewn in other 
Lands of the ſame Nature within the Fee, 
_ Vide Fitzh. Preſcription 632. Bro. Cuſtom 


Poſt. chap. 5. and 2 Ed. 3. 12. 3 Ed. 
- 1 5 Ed. 3. 64. and Robert le Chapeleyn's 
Caſe. Itin. Rotel. 14 Ed. I, rot. 2. in dorſo 


Rex. 


From the jolie! Knowledge of our Cu- 


ſtom it follows, that if Heirs in Gavelkind 


bring an Action anceſtral, and declare on the 


Cuſtom, it cannot be td that there 1 I 
no ſuch Cuſtom as s Gavelkind ; for it is the 


Com- 


the Cultom of Savelkind. 


Common Law where it is uſed ; and it is of Chap. IV. 
— 


Record, and known at the Common Law, 
and therefore twelve Men ſhall not make 
trial of it. So Borough Engliſb is in divers 
Towns; and therefore a Man ſhall not tra- 
verſe that there is no ſuch Cuſtom as Borough 
Engliſh; for it is a Cuſtom by the Common 
Law. Long Nn Ed. 4+ 31. 4. 22 Ed. 4x 
But this general Doctrine that the Courts 
of Law will take Notice of the Cuſtoras of 
Gavelkind, tho? not ſpecially pleaded, muſt 
be taken with a Diſtinction; for the better 
underitanding of which, as well as forthe Or- 
der of the following Parts of this T reatiſe, it 
will be neceſſary to divide the Cuſtoms inci- 
dent to o Kentiſh Gavelkind Lands into, 


1. 'T be General, 


2. The Special Cuſtoms of Gavelkind- S of 
Or according to the more prevailing Notion Gavelkind, 


at this Day, into 


1. Such as are Parcel of and comprehend- 
ed under the Name of Gavelkind. 
2. Such as are co/lateral to Gavelkind. 


| The firſt are ſuch as, according to the 
| Opinion of the Judges in the Caſe of Miſeman 
and Cotton, are abſolutely requiſite and eſſen- 


General as 


tial to the Nature of theſe Lands, as is Par- Ante, pag. 6. 


tibility among the Males; which of itſelf, ſay 
they, will conſtitute Gavelkind, and without 
which it cannot exiſt. The Special or Col- 
lateral; are ſuch as are not neceſſary to the 
; Eſſeace of Gavelkind, nor, as they think, 
| properly included under that Term, and 
— E without 


Ok the Manner of pteaving 


Bock I. without which itobtains in many Places; but 

are certain cuſtomary Privileges annexed 
to all Lands of this Nature within the Coun- 
ty of Kent; and are principally theſe. 1. That 
the Huſband ſhall be Tenant by the Curteſy 
of. a Moiety, whether he has Iſſue or no. 
2. That the Wife ſhall be endowed of a 
Moiety. 3. The Cuſtomary Wardſhip of 
the Infant, and that he ſhall have Power to 
alien his _—_ as ſoon as he is out of that 
Cuſtody. 4. The Father to the Bovgh, and 
the Son to The Plough. * 5. That Gavelkind 


Lands in that County have been deviſeable 


by Will Time out of Mind. 6. That the 
Lord may enter for the Ceſer of his Tenant. 
7. A particular Kind of Trial in a Writ of 
„„ .- 
CourtsofLaw The Propriety of this Diviſion, and the 
take Notice Uſe now intended to be made of the Diſtinc- 


only of the tien, viz. That the Courts of Law take | ju- 


e e 5 en dicial Notice only of the General, and not of 


Special Cuf- the ſpecial Qualities, may be collected from 


eff 4 Ga- the Caſe of Launder and Brooks, Cro. Car. 
velkin 62. and Wiſeman and Cotton 1 Lev. 5 
hace chap. 5. 1 4 137, dn Raym. 76. 85 
In both Which, as alſo in the Caſe of Browne - 
and Brookes, 2 Sid. 153. It is holden, that 
tho” it be ſufficient for him, that would en- 
title himſelf to Lands by Deſcent according 
to the Cuſtom of Gavelkind, to ſay, that the 
Land is in Kent, and of the Nature of Ga- 
velkind, becauſe the Common Law takes 
Notice what the Cuſtom 1s; yet the Courts 
of Law cannot take Conuſance. of the par- 
ticular Cuſtoms incident to Kentih Gavel- 
kind, (as the Cuſtom of deviſing, to have 
| Dower 


— 


the Cuſtom of Gavelkind. 0 


| Dower of a Moiety, or to be Tenant by the Chap. IV. 

Curteſy without Iſſue, Fc.) unleſs they are 
ſpecially pleaded, as from Time whereof, &c. 

And Holt, Ch. J. in the Caſe of Clement and 

Scudamore, Salk. 243. ſays the ſame of ſpecial 

Cuſtoms in Borough Engliſh Lands; that they 

mult be pleaded by thoſe that would take 
Advantage of them, and muſt be taken by 

the Court to be as they are ſet forth by the 
Pleading, and no otherwiſe, 


Book I. 


Kent preſum- 
ed to be Ga- 
velkind. 


. Ante, p. 
ig 


All Lands in 


1 (HE Party to prove a Cuſtomary Partition in 


CHAP. V. 


hat Lands and Tenements in Kent 
are of the Nature of the Saveltzind: 
Df che Cffet of the Alteration of 
the Tenure, and ok the dilgavelling 
Statutes. = 


S the ſpecial U and Laws of par- 

ticular Places tend in the We 
wherein they prevail, to defeat the Courſe of 
the Common Law, the general Rule is that 


the Proof of a Cuſtom is turned upon him 
that would take Advantage of it; but it is a 
peculiar Favour allowed by the Courts of 


Law to this Cuſtom, that all Lands whatſo- 


ever lying in the County of Kent ſhall be pre- 


ſumed to be of the Nature of Gavelkind till 


the contrary be made to appear. Gouge and 


Woodwin, Mich, 8 Geo. 2. 173% B. K. at a 


Trial at Bar upon an Iſſue whether Lands 
Parcel of the Manor of Dartford in Kent were 


of the Nature of Gavelkind. 1 Sid. 138. 


Wiſeman and Cotton. 2 Sid. 153. Browne and 
Brookes. 3 Keb. 216. Randal and Writtle. 


And this is the Reaſon why the Books call 


| Gavelkind by a higher Appellation than 1s 
given to any other Cuſtom, the COMMON 
LAW OF KENT. Gouge and Woodwin, 


Mich. 8 Geo, 2. Lamb. 1. 5 Ed. 4. 8. 
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Somn. 44. 


But the ſame Fares i is not allowed to Ga- 
velkind in any other County, but it lies upon 


the 


What Lands in Kent are Sabelkind. 


45 


the Place. Somn. 5 3. 3 Keb. 216. per Hale Chap. V. 
Ch. 7. For in no County of England Lande 


at this Day be partible among the Males of 
Common Right, ſaving in Kent only. 3 EA. 
3. 38. Co. Litt. 140. a. 

The Preſumption therefore being thus, it 
is natural to enquire how the contrary may 
be proved: And that will appear by ſhewing 


what Lands really are of the Nature of Ga- 


velkind, and what not. 


As to this, it is certain that all Lands i in All ancient 


the County of Kent, which were anciently an 


Nature of Gavelkind. Lamb. Peramb. 587, 
Somn. 50, 90. 9 H. 2. Fitzh. Preſcription 63. 
Palm. 103. The Cafe of Kirby Lee. 


d Socage Lands 


in Kent 
originally holden in Socage Tenure, are of the Gavelkind, 


And the Cuſtom extends without any Di- Whether free 


ſtinction, as well to free Socage as baſe, Somn, or baſe, 


49, 55. And tho' there be in Lambard's 

Peramb. 545. an Inquiſition taken after the 
Death of Walter Colepepper in 1 Ed. 3. where- 
in the Jury found that the eldeſt Son was the 


Heir to his Liberum Feodum, and all his Sons 
in common to his Gavelkind Lands; which 


might induce a Belief that anciently there was 
a Diſtiaction as to the Matter of Deſcent be- 


tween free and baſe Socage, yet Mr. Somner 


maintains, that Liberum Feodum never figni- 


* fied Free Socaze, but either Feodum Militare, V. 55 H. z. 


or ſometimes Lands granted que aliquo ſer- rot. 61. 


vitio inde reddendo. f. 56, 57. And as it at 
preſent commonly ſignifies Lands at Common 
Law in Contradiſtinction to Lands in Ancient 
Demeſne, (Co. Litt. 94. 6.) ſo it was an- 
ciently uſed in the ſame Senſe in Oppoſi- 


tion 5 Lands of the Cuſtom of Gavelkind, 


FI. as 
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Book I. as appears by numberleſs Inſtances on Record 
in the Kentiſb Iters. As Itin. Kanc. 21 Ed. 1. 
rot. 3. Totus Comitatus quæſitus quibus modis 
 tenementa tenta in Gavelekynde mutari poſſunt 
in liberum feodum, &c. And 1tin. Kanc. 55 
H. z. rot. 13, 10, 21, wa in dorſo. 47. in 
dorſo. 62, 76. 21 Ed. 1. Itin. Kanc. rot. 
40. in dorſo. Poſt. lib. 2. c. 7. And Mich. 
9 Ed. 2. Rot. 240. C. B. And it is plain by 
the very Inquiſition abovementioned, that 
the Gavelkind Lands therein contained are 
free Socage by the Nature of the Services, 
they being holden not by baſe and villein 
Works, but merely by Rents. 
Ancient But all Lands, Tenements, and Fees in 
Knight Ser. Kent originally holden by ancient Tenure of 
vice 285 Knights Service are deſcendible to the eldeſt 
AX”. Son only, according to the ordinary Courſe 
of the Common Law, and are not of the Na- 
ture of Gavelkind, nor departible by Order 
of this Cuſtom. Lamb. Peramb. 587, $99. 
Somn. go. Mich. 3 Job. rot. 13. in dorſo. 9 
H. 3. Preſcription 63. 55 H. 3. lin, Kanc, 
#01. 20. Hi, 10 Ed: 1, CB. rot, % De 
Beggbrok's Caſe. 26 H. 8. 4. 5. Stat. 31. 
H. 8. c. 3. 2 Int. 595. Palm. 163. The 
Caſe of Kirby Lee. 1 Sid. 138. Hale's Hiſt. of 
Com. Law. 223. Gouge and Woodwin, Mich. 8 
Geo. 2. B. R. The Reaſon whereof was that 
Lands and Tenements holden by Knights 
Service, which anciently belonged to the 
Nobility and Gentry, ſhould not be carried 
by Deſcent into many Hands, whereby the 
Service for Defence of the Realm ſhould be 
loſt or diminiſhed, and the Owners (the 
Lands being thus divided) become not able 
tO 


of the Nature of Gavelkfnd. an 


to maintain the Countenance of their Order Chap. V. 
and Degree. 2 Inſt. 595. —— 
As therefore the right Undarwoding of Of Knight 
what is Knight Service cannot but be of Uſe ervice. 
towards diſcerning what Lands in this Coun- 
ty are exempt from the Cuſtom of Gavelkind, 
it may not be an improper Digreſſion to ob- 
ſerve, that a Tenure in Chivalry is created 
not only by an expreſs Reſervation of ſome 
Military Service; but alſo if the King had 
before 12 Car. 2. granted Lands in Fee with- 
out reſerving any Tenure; or if he had grant- 
ed the Land by expreſs Words ab/que aliquo 
inde reddendo, they had in both Caſes by Ope- 
ration of Law been holden by Knight Ser- 
vice * in Capite, for that is beſt for the 
King, Wheeler's Caſe 6 Rep. 6. 5. Lowe's 
Cafe 9 Rep. 123. As drawing Wardſhip and 
Marriage. 
So if 3 2 Ed. 6. 8. it had been lo 
by Office, or ſince that Time, and before 12 
Car. 2. 24. on a Melius Inquirendum, that de 
guo vel quibus, vel per que ſervitia the Lands 
were holden Juratores ignorant, this ſhall be iS; 
taken to be a,Tenure | by Knight Service] 
in Capite, for the beſt ſhall be taken for the 
King. 12 Rep. 135. 2 Inſt. 692. Oe ee 
So if upon a Melius Inquirendum it were 
found to be a Tenure of the King, ut de Ma- 
nerio, Sc. ſed per que ſervitia ignorant, this 
is a Tenure by Knight Service, as of a Ma- < 
nor. 2 Juſt, mow | 


A Tenure in Capite is a Tas in Groſs of the 
'Perſon of the King, and not of any Manor. 


E4 | But 


1 
Book I. 
GY 


Actual Parti- 
tion not ne- 


. 


Uihat Lands in Kent are 


But if the King on his Grant reſerve a Roſe 
pro omnibus ſervitiis, this is a Tenure in So- 
cage. Wheeler's Caſe 6 Rep. 6. b. 

The Poſition already laid down, that all 
Lands in Kent of ancient Socage Tenure are 
Gavelkind, may poſlibly, by ſome, be thought 
too general, and that in order to ſubject the 


Lands to this Cuſtom, it may be neceſſary 
not only that they have been holden in So- 
cage, but likewiſe that the Cuſtom of Parti- 
tion has prevailed in them: But it is to be 


conſidered, that the Gavelkind Deſcent was 
the old Common Law of the Land, and is 
yet the Common Law of this County, and 
therefore not to be preſcribed in, nor is it ne- 
ceſſary that the younger Sons entitling them 
ſelves to theſe Lands by Deſcent, ſhould al- 


ledge that they have ever been actually de- 


Ante, p. 44. 


parted, but they ſhall be preſumed to be of 


that Nature till the contrary be proved. a Ed. 
3. 12.3 E. 3. 38. $£4. z. a R. 04 
Mr. Somner pag. 49. 50. and Mr. Lambard 
in his Peramb. p. 523. are both of Opinion, 
that Gavelkind in this County is to be tried 
by the Manner of the Socage Services, and 


not by the Touch of ſome former Partition; 
and that tho the Land has never been parted 


in Deed, yet if it remains partible 1n its 
Nature, it may be parted: whenever there 
ſhall be Occaſion. _ 

Title was made in Aſſize, ZOO all the 
Lands in the Fee of Sz. Peter of York were 


by Cuſtom departible, and had been depart- 


ed Time out of Mind among the Males. 
The Tenant pleaded, that the Lands in De- 
mand never were departed ; for that none of 


. er- 


of the Nature ok Gavelkind. 


i Terretenants 
had ever above one Son. But the Plea 


was rejected; for if the reſt of the Vill is 


49 
within Time of Memory Chap. V. 


Fae nd 
V. Plac. AM, 
IO Ric. 2» 


departible, this ſhall be departible likewiſe, Pot. c. 5. 
and ſhall be of the ſame Nature: And where Steph. ante 
it is confeſſed that the Manor or Vill has Sherche's 


ſuch a Cuſtom, it is no Plea to ſay, that the 
Land in Queſtion has no ſuch Cuſtom, with- 
out ſhewing ſome {ſpecial Matter, as that 
theſe Lands are of another Nature than the 
Groſs of the Lands there, for the Cuſtom 


is general, 23 A. pl. 12. Bro. Cuſtom, 66. _ 
In a Nuper obiit for a Moilety of 


Lands within the Fee of S. within which 
Fee, as the Demandant alledged, all the 


Lands were departible, and had been de- 


parted Time out of Mind, the Tenant 


would have pleaded, that the * Lands in 


Demand were not departible, but the Court 


refuſed to receive this Iſſue, and drove him 
to plead either that the Lands within the 
Fee of S. were not departible, or that the 
Lands in Demand were not within the Fee: 
Whereupon the Tenant took Iſſue on the 
Cuſtom, that the Tenements within the Fee 


were not departible. Hi. 16 Ed. 2. Fitzh, 
Preſcription, 53. „%%% da | 


Vet in 2 Ed. 3 12. z Ed. 3. 21. f. 9 Ed. 3. 14: b. 


& 42. b. & M. 10 H. 3. Preſcription, 64. ſuch Iſſue 
was received concerning Lands out of Kent; indeed 
without Debate, except in the firſt Caſe. But in 5 Ed. 


3. 64. concerning Lands out of Kent, it was doubted 


whether the actual Partition of the very Lands in Que- 
ſtion was traverſable; and fo likewiſe in 3 Ed. 3. 38. 
And it is laid down generally in Co. Litt. 78. b. that of 
common Intendment one Part of a Manor ſhall not be 
of another Nature than the reſt, 5 8 


Seeing 


aſe. 


50 What Lands in Kent ate 
Book T. Seeing therefore that an actual Partition 
S* of the Lands is not neceſſary to be proved, 


os ke let us conſider what will be the Effect of a 


Gavelkind contrary Uſage ſhewn on the other Side; 
in Kew, and firſt, whether any particular Perſon can 
= preſcribe in a contrary Courſe of Deſcent. 
And I take it, that a perſonal Preſcription, 
that a Man and his Anceſtors, Sc. have 
Time out of Mind, inherited Socage Lands 
in Kent, by Deſcent to the eldeſt Son, can 
no more prevail againſt the Common Law 
_ of the County, than in other Shires a con- 
trrary Preſcription by the younger Sons, will 
V. Ante 32. make the Lands deſcendible according to 
Gavelkind. 
Ik Lands in Gavelkind deſcend, and the 
_ eldeſt Son has always entered claiming the 
Whole, ſo that they never were departed, | 
for that the-younger Brothers never put in 
their Claim, but they now come to claim; it 
V. Robert le hall be no Plea to ſay, that the eldeſt Son 
Chapelyn's has always had the Whole, ab/que hoc, that 
| qo 1 1, the younger Brothers ever had any thing, a- 
I. kot. 2 in gainſt the Uſages which are ſo general, that 
dorſo. Rex, Lands of the Nature of Gavelkind are de- 
puartible. Mich. 16 Ed. 2. Fitæb. Preſcription, 
52. Lamb. Peramb. 535 | 
No Uſage in If a perſonal Preſcription cannot overthrow 
Kent againſt the Cuſtom, what then will be the Force of 
| __ Es a contrary Uſage in any whole Town or 
Celina. Village within this County (eſpecially if it be 
not an Upland Town but a Borough) whoſe 
Socage Lands may have always been inhe- 
rited by the eldeſt Son, and the Deſcent in 
eff never practiſed there? Mr. Lam- 
bard 33s. holds, that a 49; Town, or Bo- 
rough _ 


of the Nature of Gaveitkind. | 51 
rough can no more be exempted for the on- Chap. v. 
Iy Default of putting this Cuſtom in Ure,. 
than the eldeſt Son in the Caſe before may 
preſcribe againſt his younger Brethren: And 
this, he ſays, was in his Time the reſolute 
and ſettled Opinion, not only of the beſt 
Profeffors and Practiſers, but of the Juttices 
and Judges of the Law. 
I have confined the Deſcriprioy of Ga- of the Effect 
velkind Lands in this County, to Lands ori- of the Alte- 
ginally of Socage Tenure, for a Tenure of 8 
this Kind newly or lately created cannot Knight. ſer- 
intitle to the Benefit of the Cuſtom, which vice to 8o- 
in the Nature of it muſt have continued cage. 
Time out of Mind: And therefore, if 
Lands originally holden by Military Ser- 
vices come into the Hands of the Crown, 
and are afierwards granted out again to be Fitzh. Pre- 
holden in Socage, this will not reduce them ſcription, 64. 
to the Nature of Gavelkind, but they will! 
remain as before deſcendible to the eldeſt 
Son only. Lamb. Peramb. . | Gouge and 
Moodwin, Mich. 8 Geo. 2. B. R. 
And for the ſame Reaſon the Statute 12 
Car. 2. 24. which reduces all Military Te- 
nures to free and common Socage, being made 
within Time of Memory, cannot be faid to 
make all the Lands in Kent halden original- 
ly by Knight-Service to be now diviſible 
among the Males generally, if the Cuſtom of 
| Gavelkind never before attached upon them, 
Gouge and Woodwin. 
Nor can Gavelkind-be created, or Lands 
made partible at this Day, after the Manner 
of this Cuilom in Derogation of the Com- 
mon n Law, even by the King! s expreſs Grant 


for 
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Bock I. for that Purpoſe; and accordingly it is laid 
— down, 37 H. 6. 27. a. and per Coke 1 Roll's 
Rep. 46. that the King cannot by his Letters 

Patents grant that Lands ſhall be of the Na- 

ture of Borough-Engliſh, and deſcendible to 

the youngeſt Son. For Cuſtoms receiving 
their Perfection from the Continuance of 
Time, come not within the Compaſs of the 

King's Prerogative. Coke's e Sect. 

„„ 

Or from So- Nor, on the other Hand, will every Al- 
cage to teration of the Socage Tenure within Time of 
Knight-Ser- Memory, take away or abrogate the Cultom : 
TN. And therefore it has been adjudged in B. R. 
that if a Man ſeiſed of Land of the Nature 
of Gavelkind makes a Gift in Tail to hold 
of him by Knight-Service, this Land ſhall 

15 2 notuithltanding. 26 Hen. 8. 

5 And by Mountague Ch. J. Where Land 

in Kent was holden in Socage in Gavelkind 

in the Beginning, and now much of it is 
| holden in Knight. Service, yet the Cuſtom of 
Gavelkind remains; for it runs with the 

Land, and is by Reaſon of the Land. 
Daliſ. 12. 
Or the ans Anciently indeed our Kiogs exerciſed a 
ent Power of Prerogative of changing the Cuſtomary De- 


the King and ſcent together with the Tenure ; nor was this 


Archbiſhop a Power inſeparably incident to the Crown, 
of Os 2 but ſometimes delegated to others; for King 
Dees of John in the 3d Year of his Reign granted 
Gavelkind to Hubert Archbiſhop of Canterbury, © & ſuc- 
Lands. © ceſſoribus ſuis imperpetuum, quod liceat 
© eis terras, quas homines de feodo Eccleſiæ 

3 Canluarienſis 7s tenent in Gavelkind, conver- 


tere 


of the Nature of Gavelkiny. 53 


tere in feodo militum. Et quod idem Chap. V. 
Epiſcopus & ſucceſſores ſui eandem in om. 
nibus poteſtatem & libertatem habeant in 
perpetuum in homines illos, qui terras 
eaſdem ita in feodo militum converſas 
tenebunt, & in heredes eorum, quam 

ipſe Archiepiſcopus habet & ſucceſſores ſui 

oſt eum habebunt in alios milites de fe- 
odo Eccleſiæ Cantuar. & in hæredes. Et 

homines illi & hæredes eorum eandem & 
omnem libertatem habeant in perpetuum, 

quam alii milites de feodo Eccleſiæ Can- 

tuar. & hæredes eorum habent, &c.* See 
the whole Charter in Lamb. Peramb. 588. 
and Wil. Saxon Laws. And ſuch was ac- 
counted the Effect of the Alteration of the 
Tenure under this Licence, that the Gavel- 
kind Lands ſo converted into Military Fees 

became from thenceforth deſcendible to the 

eldeſt Son only ; as appears by 
N. 3. tin. Kanc. Not. 61. in dorſo. 
In a Nuper obiit brought by Alan de la Nuper obiit 
Beclaunde againſt Walter de la Beclaunde his el- 
der Brother, for a Moiety of the Lands of 
their Anceſtor in Maydenſtan, &c. The Te- Bar, that the 
nant pleads, that the Demandant © non de- Hands were 
bet inde propartem habere ia dicit, dhe Kg * 

„ quia dicit, the Arch- 
quod omnia prædicta tenementa aliquo biſhop (of 
tempore tenebantur in Gavelykynde, ſed whom they 
dicit quod quidam Hubertus filius Walteri 5 I ue 
vel- 

quondam Archiepiſcopus Canluarienſis, de Eind into 
cujus feodo prædicta tenementa fuerunt, Frank. Fee, 
& cui J. Rex pater Domini R. nunc, and therefore 
conceſſit per cartam ſuam quod ipſe & 10 W 
ſucceſſores ſul poſſent omnia tenementa de mated... 4 


ipſfis ; 


A „* 


A 


nhl; ON 0 


c 
c 
0 
c 
c 
c 
0 
c 
c 
c 


The Deman- 

dant replies, 
that it could 
not be done c 
without Con- 


ſent of the _ 
Chapter, 

5 c 

0 

c 

1 

The whole 

County find it c 


might bedone , 
without Con- 
ſent of the 
Chapter. 5 
* For the CC 
Meaning of 
this Exprefii- , 
on, ſee poſt, 
lib. 2. c. 5. 
+ But ſee 4u- © 
cher's Caſe, 3 c 
Ed. 1. Infra 
n 
ER” 
Judgment for 
the Tenant. 
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ipſis tenta in Gavelykynde in liberum 
feodum convertere, conceſſit cuidem Alano 


avo ipſius Walteri unum jugum & decem 


acras terre cum pertinentiis in Maydenſt an, 
viz. prædictum Meſſuagium & terram, 
&c. unde predictus Alanus petit propartem 
ſuam, tenendum ſibi & hmredibus ſuis in 
liberum feodum per ſervitium Militare vi- 
ceſimæ partis feodo militis, & per viginti, 
octo ſolidos reddendos per annum. 
Et præclictus Alanus dicit, quod præ- 
dicta Carta, quam prædictus Archiepi/- 


copus fecit prædicto Alan avo prædicti 


MWalleri fine aſſenſu Capituli ſui, non debet 


ei obeſſe, quia dicit quod Conſuetudo Kan- 


ciæ talis eſt quod nullus Archiepiſcopus po- 
teſt aliquam terram, quæ tenetur in Ga- 
velykynde, in liberum feodum convertere 
fine aſſenſu prædicti Capituli; & petit ju- 


dictum ſi prædicta Carta ei debeat obeſſe, 


& quod Conſuetudo talis eſt ponit ſe ſuper 
patriam. Ideò fiat inde Jurata. Poſtea 
* Totus Comitatus recordatur quod Rex Jo- 


Hannes pater Domini R. nunc, conceſſit 


Huberto Waltero quondam Archiepiſcopo 
Cantuarienſi & ſucceſſoribus ſuis, quod ipſi 
convertere poſſent terras de eis tentas in Ga- 


 velykynde in liberum feodum, & quod iþ/e 
* Archiepiſcopus & ſucceſſores ſui ſemper, 


F irrequiſuto aſſenſu & voluntate Capi- 
uli Eccleſiæ Chriſti Cantuarienſis, pro vo- 
luntate ſud quandecunq; voluerunt, bucuſq; 
hoc facere conſueverunt. Ideo conſideratum 


© eft quod prædictus Halterus eat inde ſine 


die quoad prædictam terram, & prædictus 
. | | Hanus 
TT 
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6 


Alanus nihil capiat, Ke. Sed fit in mia, Chap. V. 
— — 


e.“ 

And this Power of the King and Archbi- 
ſhop to change the Deſcent is farther record- 
ed 21 Ed. 1. in. Kanc. Rot. 53. Totus 
Comitatus quæſitus quibus modis tene- 
© menta tenta in Gavelykynde mutari poſ- 
© ſunt in liberum feodum, dicunt quod tan- 


© tim ex facto & conceſſione Regum Anglie 


& Archlepiſcoporum Cantuarienſi _ &c. 
© Refid. poſt. pag. 69. 
But the Charter of King John to the 


Archbiſhop ſeems afterwards to have re- 


ceived a contrary Conſtruction ; for it is 


ſaid by the Court in 26 H. 8. 4. 5. that there 


is certain Land holden of the Archbiſhop 

of Canterbury by Knight-Service, which is 

Gavelkind departible among the Males. 
As to the Power of the Crown in this 


Particular, there is a notable Record in 


Mich. 9 Ed. 2. C. B. Rot. 240. wherein it 


is admitted, that the King may change the 


Deſcent of Gavelkind Lands immediately 
holden of the Crown, but the Controverſy 


is, whether this Prerogative extends to ſuch 


Lands as are holden of common Perſons. 
The whole Record is very long, but there 


is ſomething curious in it, that may excuſe 


the inſerting verbatim all that relates to the 
_ preſent Purpoſe. 


* Kanc. Nuper obiit by Richard and Wil. Nuper obiit. 


iam Sons of Richard de Gatewyk, for N 


% 


* This Suit was commenced in Ii. Kanc. 6 Ed. 2; 
and is Rot. $0. of that Bier, and was from thence 


adjourned into C. B. (as Il eros propter difficultatem, _ 
reaſonable 
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Book I. reaſonable Parts of the Inheritance of their 
— Father in E/he near Mepeham, againſt Katha- 
| rine, Margaret and Elizabeth de Gatewyk the 

Daughters of Johz their elder Brother. 

See this Part As to the Purparty claimed by Richard, 

of the Plead- the Tenants, by their Guardian, plead a Re- 

ings poſt. lib. Jeaſe by him of his Right when of the Age of 

* &3* fifteen, which is by Verdict found to be good 

by the Cuſtom, and Jadgment 1 18 * 
given againſt him. 

Et quoad propartem prædicti Will's, &c. 

dicunt quod idem Villbus nichil exigere 

© poteſt de prædictis tenementis nomine pro- 

© partis, &c. Dicunt enim quod tres acre 

< terre de prædictis tenementis fuerunt per- 

quiſitum prædicti Johannis patris ſui, te- 

© nendum ſibi & hæredibus ſuis; abſq; hoc 

© quod prædictis Kicardus obiifſet inde ſeiſi- 

_ © tus, &c. Et hoc parate ſunt verificare, 

. £ EC. - | 

Ne char we Et quoad reſiduum omnium aliorum te- 

Tenure ofthe nementorum dicunt quod tenementa illa 

Lands was © ſunt /iberum feodum, & tenentur per ſervi- 

changed into c tium militare, & non de tenura de Gavely- 

| Knight-Ser= © kynde; Dicunt enim quod tenementa illa 

vice by the * 

Grant of the dudum fuerunt in feilina cujuſdam ill 

Lord con- de Faukebam, qui illa tenuit immediate de 

firmed by the © quadam Mabilla de Torpel, quæ quidem 

| ee, ere Mabilla per cartam ſuam conceſſit & con- 
deſcend to firmavit ipſi Will'o & hæredibus ſuis pro ho- 
the eldeit magio & ſervitio ſuo omnes terras ſuas quas 

„ habuit in villa ipſius Mabille de Efſhe 

© cum omnibus pertinentiis ſuis, haben- 

dum & tenendum eidem Hilo & hare- 

* dibus ſuis de ipſa Mabilld & heredibus 

* ſuis imperpetuum per liberum ſervitium 

© quartz. 
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© quartz pore feodi unius militis, & per 


viginti & ſeptem ſolidos ipſi Mabillæ & 


hæredibus ſuis annuatim reddendos, &e. 
pro omni ſervitio conſuetudine & demanda, 


quæ ad ipſam Mabillam vel hæredes ſuos 


aliquo modo pertinere poſſent, &c. Di- 


Chap. V. 


cunt etiam quod Dominus H. Rex avus 


Domini K. nunc per cartam ſuam, prædic- 


tam cartam prædictæ Mabillæ recitans, il- 


lam gratam & ratam habens, ea prædicto 


Will*o de Faukebam & heredibus ſuis con- 
ceſſit & pro ipſo Rege & hæredibus ſuis 
ſigillo ſuo confirmavit: Et proferunt hic 


tam prædictam cartam prædictæ Mabillæ 
quam prædictam cartam Domini H. R. 
quæ prædictam conceſſionem teſtantur in 


forma prædicta, &c. Qui quidem Will'us 


de Faukebam tenementa prædicta extunc 


tenuit libere per homagium & ſervitium 
militare & liberum ſervitium, ſicut præ- 
dictum eſt, & inde obiit ſeiſitus, cui ſuc- 
ceſſit in liſdem quidam Galfridus ut filius 
ejus & hæres, qui illa ſimiliter tenuit per 


ſervitium militare. Qui quidem Galfri- 
dus de tenementis illis feoffavit prædictum 


Richardum de Gatewyk patrem prædicto- 
rum Richardi filii Richards & Willi, & 
avum ipſarum Katharine & aliarum, tenen- 
dum ſibi & hæredibus ſuis imperpetuum 
de capitalibus Dominis feodi, &c. per ſer- 


vitia quæ ad illa tenementa pertinent. 
Qui quidem Rzchardus toto tempore ſuo 


tenementa illa tenuit per ſervitium mili- 
tare, & inde obiit ſeiſitus ut de libero feo- 


do; cui ſucceſſit in eiſdem prædictus 
Johannes de Cateuyꝶ pater ipſarum Katha- 
© rind 
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Reply, That, 


no one can 
change Ga- 


velkind into 
of 


- Frank-Fee 
but the King 
and Archbi- 


ſhop o Ca 


are holden 
immediately 
of them. 
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hat Lands in Kent are 


rinæ & aliarum, qui illa ſimiliter tenuft 


per ſervitium militare, & inde obiit ſei- 


ſitus ut de libero feodo, &c. unde petunt 


judicium, &c. 
Et idem WilPus, quoad Peschel tres 


acras terræ, quas prædicta Katharina & aliz 


aſſerunt prædictum Jobannem patrem ſuum 
perquiſiviſſe, dicit quod terra illa non fuit 
perquiſitum prædicti Johannis, immò jus 
prædicti Richard? patris, &c. & avi, &c. 


qui inde obut ſeiſitus, &c. & hoc peti quod 
inquiratur per patriam, & Prædicta Katba- 


rina & aliæ ſimiliter. 

* Et idem Willbus, quoad hoc quod præ- 
dicta Katharina & aliæ nituntur probare 
prædicta tenementa eſſe liberum feodum 
virtute prædictæ cartæ Domini Regis, di- 


cit quoad quatuor viginti acras terre, qua- 


tuor acras boſci, & prædictum redditum, 
acetiam tertiam partem unius meſſuagii de 
prædictis tenementis, quod non continen- 
tur in eadam carta, & hoc petit quod in- 
quiratur per patriam, & Katharina & aliæ 
ſimiliter. 

Et idem Villus, wand; reſiduum om- 
nium prædictorum tenementorum quæ in 
prædicta carta Regis continentur, dicit 


* quod carta illa ei obſtare non debet, nec 


c 


virtute ejuſdem cartæ natura prædictorum 


tenementorum, quæ ante confectionem 


prædictæ cartæ & tempore confectionis 


ejuſdem fuerunt de tenura de Gavelykynde, 
| 2erbury, and e permutari potuit ſeu Yebuit; dicit enim 
that only for quod ſecundum Conſuetudinem Comitatis 
ſuch Lands as c Kaneia wullus poteſt de tenementis gue funt 


= 


4e tenurd de Gavelykynde facere liberum 
| | 5 feegum, 
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e feodum, niſi tantùm Dominus Rex & Archi- Chap. V. 

© epiſcopus Cantuarienſis, & hoc ſolummodd de 

© tenementis que de ipfis Rege & Archiepiſcopo 

tenentur in Capite immediate : Et dicit quod 

prædicta Mabilla de Torpel, de qui præ- 

dictus W/ilPus de Faukehem tenementa illa 

tenuit, illa tenuit ulterius de quodam Ro- 

gero de Monulye, & idem Rogerus illa tenuit 

de Huberto de Burgh tune Comite Kanciæ, 

& idem Comes illa tenuit de prædicto Heu- 

rico Rege, &c. & dicit quod ipſe paratus eſt 

verificare ſecundum Conſuetudinem præ- 

dictam. . 

© Ft Katharina & dic dicunt 60d Con- Bejoinder, 

ſuetudo non eſt talis in partibus Illis, qua- that the King 
lem prædictus Willus illam eſſe afferit; may change 

dicunt enim quod Dominus Rex per cartam x en 

a 5 
ee poteſt facere liberum frodum de 1ene- pee, the! the 
mentis que ſunt de Tenurd de Gavelykynde Lands are not 

* tam de illis que tenentur de ipſo Rege me- holden imme- 

© diate, * quam de illis que tenentur de ip/o, analy of 

immediatè: & hoc parate ſunt verificare, 2885 

&c. Et ſuper hoc dies datus eis de au- 

diendo judicio ſuo hic, &c. a die Paſcæ Continuance. 

in xv dies, utrum verificatio illa contra 

tenorem cartæ prædictæ admittenda ſit. 

Et quoad omnes alios articulos prædictos 

unde partes prædictæ poſuerunt ſe in Ju- > 
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Henricus Pratt dat Regi 2 Palfredos pro habenda 
confirmatione Dom. Regis de 4 Jugatis & 5 Acris terræ 
in Villa de Bradborne in Gavelkynd, ad tenendum de 
cætero in dimidio feodi militis, ſicut Charta Ba/dwini de 
Betun Comitis Albemarle teſtatur: Fin. Reg. Johannis, 


Memb. 8. Lanb. Peramb. A 
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ratam patriz, præceptum eſt Vicecomiti 


quod venire faciat, &c. Poſtea, &c. Jura- 


tores de conſenſu partium electi venerunt 


c 
c 
£ 
& dicunt ſuper ſacramentum ſuum, &c, 
c 
c 
< 
c 


quod Richardus de Gatewyk pater prædicti 
Willbi non obiit ſeiſitus de prædictis tribus 
acris terre propartem ipſius MVill'i conftin- 


gentibus. Dicunt etiam quod prædictæ 24 


acræ terræ, 4 acræ boſci, 30 ſolidati red- 
ditus, & tertia pars unius meſſuagii conti- 
nentur in prædicta carta Domini Regis, ex- 
ceptis xv acris terre de iiſdem quæ non 


continentur in eadem carta eo quod poſt 


confectionem prædictæ cartæ illæ quinde- 
eim acre terre perquiſitæ fuerunt. Ideo 


Conſideratum eſt, &c. quod prædictus 


Willius, quoad quinq; acras terre pro- 


partem ſuam contingentes de prædictis xv 
T acris terræ quæ non continentur in prædicta 


carta, recuperet ſeiſinam ſuam & damna ſua, | 
&c. Et idem Willlus quoad TORN Me 


in mia, &c. 


Et quoad prædicta Tenementa' i in præ- 
dict carta Domini Regis contenta, Dies 
datus eſt de audiendo judicio ſuo in Octa- 
© bis Sanctæ Trin. &c. Poſtea venerunt tam 
prædicti Richardus & WilPus quam Præ- 
dicta Katharina & aliz, &c. | 

© Et prædicta Katharina & aliæ, ad majo- 
rem & pleniorem evidentiam & declara- 
tionem rationis ſuæ præallegatæ, viz. quod 
Dominus Rex poteſt facere liberum feo— 
dum de tenementis, quæ ſunt de tenu- 
ra de Gavelykynde, de aliis quam de iltis 


quæ tenentur de ipſo Rege immediate, 
pro- 
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proferunt hic breve Domini Regis in hæc Chap. V. 
verba. — 
© Edwardus De! gratia, &c. Joſticiariis The King 
ſuis de Banco ſalutem. Cum Richardus de writes to the 


Gatewyk & WilPus de Gatewyk implacitent Judges to in. 


8 | : form them of 
coram vobis in eodem Banco Katherinam de his | Pris 


Gatewyk, Marg. & Eliz. ſorores ejuſdem tive to change 
Katherine, de duabus partibus unius Meſ- the Tenure 
ſuagii, &c. (reciting the Premiſſes in Queſtion) and Deſcent 
in Eſſbe juxta Mepehem, in quo quidem pla- 
cito idem Kichardus & WiiPus placitando 
clamant prædictas duas partes, &c. eſſe 


Lands, 


jus & rationabilem partem ſuam, que eos 


contingit de Hzreditate, quæ fuit Ri- 
chardi de Gatewyk patris ipſorum Richardi 
& Will'i, & avi earundem Kath. Marg. & 
Elix. cujus heredes ipſi ſunt, pro eo quod 
illa tenementa ſunt de tenura de Gavely-, 
kynde partibilia inter omnes hæredes & 
participes hujuſmodi hæreditatum in Com. 
Kanc. ac prædictæ Kath. Margareta & Eliz. 
in eodem placito coram vobis reſpondendo 
allegaverunt 9d nos bujuſmodi tenementa 
in feodum militare & ſerjantiam mutare 
poſſimus ex Regia Poteſtate, & quod ante- 
ceſſores noſtri ſic fecerunt pro eorum libito 
voluntatis, & cartam Domini H. quondam 
Regis Angliæ avi noſtri coram vobis ex- 
hibuerunt, per quam aſſerunt dictum avum 
noſtrum tenementa prædicta in feodum 
militare mutaſſe & confirmaſſe; & quia 
celebris memoriæ Dominus E. quondam 
Rex Angliæ pater noſter, quarto die Maii 
anno regni ſui quarto Febanni de Cobe- 
bam omnes terras & tenementa ſua, quæ 
in 1 Gavelikynd tenebantur in Com. Kanc. 
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in ſervitium militare mutavit, ſicut per in- 
ſpectionem Rotulorum Cancellariæ ipſius 
Patris noſtri nobis conſtat, Nos confiderantes 


quod tranſmutatio illa ex cauſis evidentibus & 


pro commodo regni noſtri neceſſario facta fuit, 
tranſcriptum carte illius juxta inſpectio- 


nem rotulorum prædictorum vobis mit- 


timus præſentibus intercluſum, ut illo 
inſpecto in dicto negotio inter præfatum 


Richardum & Willum, & Kath. Marg. & 


Eliz. pro noſtro & regni noſtri honore 


& commodo, ſalvâ ſemper juſtitia in- 


offenſa, conſultiùs procedere valeatis. . 
meipſo apud Veſim. xii die Juni anno R. 


noſtri decimo. 


Prædictum etiam cranſcriprum hie miſſum 4 
inferiùs irrotulatur in hæc verba, 
© Edwardus Dei gratii Rex Angliæ, Do- 


© minus Hiberniæ & Dux Acquiteniæ, Archi- 
Lands of Fohn © 


epiſcopis, Epiſcopis, Abbatibus, Priori- 


© bus, Comitibus, Baronibus, Juſticiariis, 


Vicecomitibus, Præpoſitis, Miniſtris & 
omnibus Ballivis & fidelibus ſuis ſalutem. 
Ad Regiæ Celſitudinis poteſtatem pertinet , 
& officium, ut partium ſuarum leges & 
conſuetudines, quas juſtas & utiles cenſet, 
ratas habeat, & obſervari faciat incon- 
cuſſas; illas autem, quæ regni robur quan- 
doque diminuere potius, quam augere 
aut conſervare videntur, abolere conve- 


nit, aut faltem in melius apud fideles 


ſuos & bens meritos de ſpeciali gratia 
commutare : Cumq; ex diutina conſuetu- 
dine, quæ in Comitatu Kanciæ quoad di- 
viſionem & partitionem terrarum & tene- 
mentorum, quæ in Gavelikendam tenere 

ſolent, 


of the Nature ok Savelkind. 


© ſolent, frequenter acciderit, ut terræ & te- 
* nementa, quæ in quorundam manibus in- 
© tegra ad magnum regni ſubſidium, & ad 


© victum-mulcorum decenter ſufficere ſolent, 
1 in tot partes & particulas inter cohæredes 


poſtmodùm diſtracta ſunt & diviſa, ut eo- 
trum nulli pars ſua ſaltem ſufficere poſſit ad 
cvictum: Nos obſequium laudabile dilecti 
& lidelis noſtri Johannis de Cobebam, quod 
nobis gratanter exhibuit, gratià ſpecial! 
© & honore proſequi volentes, concedimus 
c eidem & præcipimus pro nobis & hære- 


© dibus noſtris ut omnes terre & tenementa 


© ſua, quæ ad Gavelykendam in feodo tenet 


& habet in Comitatu prædicto, ad primo- 
* genitum ſuum vel alium heredem ſuum 


* proproquiorem;; poſt ipſum, ſicut & illa 


quæ per Serjantiam tenet vel per ſcrvitium 


© militare, integre & abſque partitione inter 
Ss altos inde facienda deſcendant, & eidem 
& ejus hæredibus ſub eadem lege, ſalvis 
in omnibus capitalibus Dominis ſuis ſer- 


© vitiis & conluetudinibus, aliiſque rebus 
0 omnibus, qua ad eos de dictis renemen- 
© tis pertinere ſolent, imperpetuum rema- 
neant; præſertim cam in nullius præ— 
judicium cedere videatur, ſi circa terras 


© & poſſeſſiones, quas aliis extraneis licenter 


© concedere poſſet, ad jus inſtantiam & 


© conſenſum ſucceſſionis ſuæ modum com- 


mutemus. Quare volumus & firmiter præ- 
* cipimus pro nobis & haxedibus noſtris, 
* quod omnes terræ & tenementa, quæ præ- 


* diftus Johannes in Gavelykendam in feodo 
2 tenet & habet in Comitatu pfædicto, ad 


primogenitum ſuum vel alium hæredem 
4 © ſuum 


- 


Continu- 
ances. 
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Chat Lands in Kent are 
ſuum propinquiorem poſt ipſum, ſicut & 
illa quæ per Serjantiam tenet vel per ſer- 
vitium militare, integre abſque partitione 
inter alios inde facienda deſcendant, & ei- 
dem & ejus hæredibus ſub eadem lege, 
ſalvis in omnibus capitalibus Dominis ſuis 


ſervitiis & conſuetudmibus, aliiſque rebus 


omnibus, que ad eos de dictis tenementis 
pertinere ſolent, imperpetuum remaneant, 
ſicut predictum eſt. His Teſtibus, Vene- 


rabilibus Patribus R. Cantuarienſi Archie- 


piſcopo totius Angliæ Primate, V. Rof- 


fenſt, & R. Bathon & Well. Epiſcopis, | 


Waltero de Valencid avunculo noſtro, Ro- 
gero de mortuo mari, Pagano de Cadurtes, 
Rogero de Clifford, Roberto de Tybococ, 
Hugone filio Otonis, Waltero de Helynn, 
Stephano de Penecefter, Rogero de Norwode, 
& aliis. Datum per manum noſtrum apud 
Weſtm. quarto die Maii anno regni noftri 
quarto. „„ 


VUnde eadem Katharina & aliæ dicunt 


quòd ex tenore cartæ prædictæ prædicto 
Jobanni de Cobebam factæ ſatis liquet, 
quod Dominus Rex per cartam ſuam po- 
teſt facere liberum feodum de tenementis 
quæ tenentur in Gavelikendam de aliis, 
quam de illis quæ de ipſo Rege tenentur 
immediatè; quæ quidem Carta Regis re- 
cordum in ſe gerit, per quod nulla verifi- 
catio patriæ in contrarium virtutis & ef- 
fectùs ejuſdem eſt admitrenda in hac 
parte, & petunt Judicium ſuper præmiſſis 
&c. Et ſuper hoc dies datus eſt eis de- 


audiendo judicio ſuo hie, &c,” Afterwards 
Continuances are entered for two Tears more, 


"- mut 
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but nothing further appears on the Roll. Chap. V. 
However it is plain by the Time taken to 
conſider of this Matter, that the Information 
given to the Court by the King's Writ wa 
not ſatisfy their Doubt. 
And the more modern Reſhirbona do not 
acknowledge any Prerogative ſubſiſting in the 
Crown to change the Law and Manner of 
Gavelkind Deſcents by altering the Tenvre, 
even as to ſuch Lands as are immediately 
holden of the King. | 
Mr. Lambard ſays, that if Lands of ancient q 
Socage-Service come to the Crown, and be s 
delivered out again to be holden either of the 
Prince in Capite, or by Knight-Service of any 
Manor, they ought to deſcend according to 
the Cuſtom, notwithſtanding | the Tenure be 
altered. Peramb. IK. 5 
And this Poſition is warranted by che 
Opinion of the Judges in Daliſ. 23. Where it 
e js agreed, by them all, that tho? the Cuſtom 
e: of Burgage Land is in Socage, yet, if af- 
„ terwards the Lands come to a Tenure 
* in Chief, or by Knight-Service, this 
changes not the Cuſtom ; which always 
« runs with the Land, and not with the 
« Tenure. As Lands in Gavelkind are of Ante 52. 
* Socage Tenure, yet if they are changed to 
© Knight-Service the Cuſtom is not altered, 
« but all the Heirs ſhall inherit.” 

And the fame is the Opinion of Hale 3 Keb. 216, 
Ch. J. in his Hift. of the Com. Law, 223.— by the lame 
Even in Kent if Gavelkind Lands eſcheat, or 8 
come to the Crown by Attainder, or Diſſo- 
lution of Monaſteries, and be granted to be 
holden by Knight-Service, c or per Baroniam, 


the 


— 
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Book I. 


i- 


Of Gavel- 


Mhat Lands in Kent are. 


the Cuſtomary Deſcent is not changed, neither 
can it be but by Act of Parliament, for it is a 


Cuſtom fixed to the Land. 


And accordingly we ſee, that hoſe. ; who 


of late have been inclined to diſgavel their 


Lands, have applied to the Lesillature for 
that Purpoſe. 
But tho' the Change of the Tenure be not 


kind Lands A total Extinguiſhment of the Cuſtom, yet 
in the Hands jt is ſtill another Queſtion, whether if 
of the Crown. Lands of this Nature fall into the Hands 


of the King, who is the Sovereign Lord of 


all Lands, and who can himſelf hold by no 
Tenure, or into the Hands of the Lord who 


holds over by Knight Service, this may not 
cauſe a temporary Suſpenſion of the Cuſtom 
during the Continuance of ſuch Unity of 


Poſſeſſion 


And firſt let us ſee how Gavelkind: Ends 


deſcend while in the Hands of the Crown. 


As to this, Mr. Lambard in his Peramb. 


338. makes a Diſtinction, Thar if Lands 


* of the Nature of Gavelkind come into the 
% King's Hands. by Purchaſe, or by Eſcheat 


ec as holden of the Manor of A. which he 


«© purchaſed, after his Death all his Sons ſhall 
« inherit and divide them. But if they come 
to him by Forfeiture for Treaſon, or by 
« Gift in Parliament, ſo that he 1s ſeiſed of 


ce them iz Jure Coronæ, then his eldeſt Son 
6 only, which ſhall be King after A ſhall 


e enjoy them.“ 


The firſt part of this Diſtinction is de- 
nied to be Law by Judge Twiſden, 1 Sid. 138. 


 Raym. 77. And is founded merely on what 


is ſaid by Serjeant Southcot in the Caſe of 
Willa 


of the Nature of Gavelkind. 


Willien and Lord Berkeley, Plow. 234. b. Chap. V 


67 


That the King's Purchaſe veſts not in his — 


Body Politick, but in his Body Natural; and 


therefore if Lands in Gavelkind are given 


tothe King and his Heirs, and he dies having 
two Sons, they Or” both inherit toge- 
ther. 


But there is no e in 8 for 


this Opinion; for whatever Way the King 
attain the Poſſeſſion ot Lands, as if he pur- 


chaſe, Lands to him and his Heirs, he is 


ſciſed in Jure Corone, and if he purchaſe 
Lands of the Cuſtom of Gavelkind, and dies 


having divers Sons, the eldeſt only ſhall in- 


herit theſe Lands. Co. Litt. 15. 6. 


Nor is it at all ſtrange that the perſonal 


Dignity of the King ſhould ſuperſede this 


Cuſtom, fince it will cauſe the ſame Change 


of the Deſcent in Lands at Common Law ; 


for the eldeft Daughter or Siſter of a King 
ſhall inherit all his Fee-ſimple Lands; as was 


the Caſe of Queen Mary. Co. Litt. 15.6. 


And the dium of Southcot is in the very 
Caſe denied to be Law by Anthony Browne, 
Juſtice, who holds, that if the King has wwo_ 


Sons and dies, each ſhall not have a Moiety 
of his Gavelkind+Lands, but the eldeſt Son 
ſhall have the Whole by Prerogative. In- 


_ deed the ſame Judge admits that if Gavel- 


kind Land deſcends to the King and his Bro- 


ther [which muſt be underſtood of a Deſcent | 


from a Subject] each of them ſhall take a 
 Moiety; for if the King ſhould take the whole 


he ſhould do a Wrong to the other, which 
his Prerogative will not extend to. Plow. 


247. Willion and Lord Berkeley, 


Which 
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hat Lands in Kent are 
Which agrees with the Opinion of Moile 


— M. 35 H. 6. 28. 4. That if Lands in Gavel- 


How Gavel- 


kind deſcend to the King and his Brother, 
the King ſhall be in the ſame Condition as 


another Perſon, and he and his Brother ſhal!l 


inherit jointly. Wherein is to be noted the 
Diverũty between a Deſcent from a Subject 


to the King, and a Deſcent together wth the 


Crown. 

But the Poſſeſſon of the Crown of Lands 
originally Gavelkind, and a contrary Courſe 
of Deſcent by Reaſon thereof, deſtroys not 


but only ſuſpends the Cuſtom, and upon a 


Separation by Grant of the Lands to a Sub- 
ject, it immediately revives, and the Lands 
are again partible among the Males. Gouge 
and Woodwin, Mich: 8 Geo: 2. B. R. 2 Sid. 83. 

1 Sid. 138. by Troiſden Fuſt. in the Caſe bf 


_ Wiſeman and Cotton : And by the Opinion of 


Sir Auth. Browne Juſt. Lamb. Peramb. 33 
And the Authorities before, pag. 65. 
In the next Place it is to be conſidered 


kind Lands how Gavelkind Lands eſcheating or granted 
will deſcend by the Tenant to the Lord holding over 


in the Hands 
of the Lord. 


whether! it be verified by Experience. 


by Knight-Service will deſcend while in his 
Hands. | 
The Cuſtumal of Kent mentions is it - 


any Tenement by Death or Cęſſavit eſcheat to 


the Lord who holds over by Knight-Service, 
or be by the Tenant granted to him, it ſhall 
nor be partible among the Heirs Males of 
the Lord. And this is followed by Mr. Somner 
144, 149. Indeed Mr. Lamb. Ff. 537+ very 
properly doubts concerning it as not knowing 


Yet 


of the Nature ok Gavelkind. 69 


Vet it ſeems certain that the Cuſtom was Chap. V. 


anciently thus underſtood; for in 21 Ed. 1. Tin. 


Kanc. rot. 5 3. Berewicke Roll, upon an Iſſue 
whether Lands were Gavelkind or not, it is 
recorded that * © Torus Comitatus quelitus » Por the 
* quibus modis tenementa tenta in Gavele- Meaning of 
© kynde mutari poſſunt in liberum feodum, this Expreſ- 
dicunt quod tantum ex facto & conceſſione Trop 2 
Regum Angliæ & Archiepiſcoporum Can- . 
© tuarienſiuam, & ſimiliter quando ut eſcheata 
© revertuntur ad Dominos feodorum, quorum 
© tenementa, ad quæ dominia hujuſmodi te- 
© nementorum tentorum in Gavelekynde per- 
© tinent, ſunt liberum feodum; & ſimiliter 
quando redduntur in manus hujuſmodi Do- 
c 
c 
% 
4 
c 


- 


minorum pre nimio onere ſervitiorum ſine 
© ſpe ipſa rehabendi; ſed dicunt quod fi forte 
prædicti Domini hujuſmodi tenementorum 

retrodederint eis, qui illa prius reddide- 
£ runt, quoquo modo, tenementa illa re- 
vertuntur ad priſtinam Conſuetudinem, & 
fiunt Gavelekynde, prout ante redditio- 
© nem extiterunt, ſed bene licet Dominis 
© tenentes ſuos exonerare de ſervitiis inde 
© debitis, & nihilominus tenementa præ- 
© difta remanent partibilia per Conſuetu- 
dinem de Gavelekynde, And Judgment 
was given accordingly. And the ſame Re- 
cord may be found in Hil. 26 Ed. 1. Rot. 21. 


— A 


A 


8 


B. R. whither it was removed in order to 


Execution. | 

It is likewiſe mentioned in Gonldſb. 106. 
to be ſaid in an ancient Book of 4 Ed. 2. 
In a Nuper obiit ; that if Lands which have 
been departible and departed come into the 
Lord's Hands by Eſcheat, they ſhall-not be 
Bur WO „ FRY 
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1 What Lands in Kent are 


Book I. departible in his Hands, vel in manibus al:- 
cujus alius Perquiſuoris non poſſunt partiri; and 
It is there ſaid that ſuch likewiſe was the 
Opinion of Bromley, Lord Chancellor. 

But the Strength of the later Authorities 
is to the contrary. 

It is ſaid by the Court 14 H. 4. 9. 5. That 
if Gavelkind Lands come into the Hands 
of the Lord the Cuſtom is not extinct, as 

5 if the Lord of the Lands in Gavelkind pur- 

chaſe, &c. his Heirs Males ſhall inherit by 
the Cuſtom. And Brocke in his Abridgment 
of this Caſe, Title Cem 19 and Extinguiſh- 
ment 14. ſays, that Unity of Poſſeſſion is not 
an Extinguiſhment of the Cuſtom of Gavel- 
kind, Borough- Engliſh, or to be endowed of 
the whole, & hujuſmodi which run with the 
Land. % 8 
II H. 7. 25. 6. It is ſaid by Wood, that if 
the Lord purchaſes Land holden in Gavel- 
kind, both Sons of the Lord ſhall inherit, as 
well as if it had remained in Poſſeſſion of 
the Tenant; for that Gavelkind ariſes (ef 
ſurdant) on the Land only. 5 
Dnity of Poſſeſſion in the Lord will not 
hurt the Cuſtoms of Gavelkind or Borough- 
Engliſh, becauſe of the Generality of them, 
they extending themſelves throughout the 
whole Country. Keilw, 80. 

It is holden by Brown and Hale juſtices, 
Daliſ. 12. That if Lands in Ancient Demeſne 
are partible among the Heirs Males, and the 
Lord purchaſes theſe Lands, his Heirs Males 
ſhall inherit together, and yet in his Hands 
the Land is Frank- Fee. 


In 


of the Nature of Gavelkind. 71 


In the Caſe of Wiſeman and Cotton, 1 Sid. Chap. V. 
133. One of the Counſel aſſerts that if Gavel. WWW 
kind Lands are holden of a Seigniory which 
holds in Knight-Service, and afterwards they - 
eſcheat, the Gavelkind Cuſtom is deſtroyed; 
and of this Opinion is Windbam, Juſt. in the 
ſame Caſe, 1 Keb. so 5. which is denied by 
Twiſden, Juſt. 1 Sid. 138. who, as is there 
ſaid, was well verſed i in the Laws of his own 
Country. 

In this laſt Caſe it is not expreſlv denied 
by Tw//den that the Cuſtom is ſuſpended, but 
only that it is deftroyed: Indeed the reſt of 
the later Authorities are very ſtrong; other- 
wiſe there might be ſome Colour to ſay that 
_ theſe Lands, being become by the Unity of 

Poſſeſſion Parcel of the Manor fo holden by 
EKgnight- Service, ſhould partake of the general 

Nature of the Whole, and paſs with the reſt 
to the eldeſt Son, rather than that the Manor 
ſhould be diſmembered by a different Deſcent 
of the Demeſnes; according to the Rule, 
tranſeunt cum univerſe tate, que per ſe non tran- 
ſeunt. 
It may not be i improper to at in the : 
next Place by what other Means the Cuſtom 
of Gavelkind may be altered, and the Lands 
made of the Nature of thoſe deſcendible 
according to the Courſe of the Common 
an 
The Cuſtom of Gavelkind is not Dav. 36. 
changed though a Fine or Recovery be had Fine or Reco- 
of the ſame at Common Law; for it is 1 conkges 
Cuſtom by Reaſon of the Land, and there- wane e 
fore runs always with the Land. Hinch's kind Lands, 


Law 15. 
But 


* ? . a+ 
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Book I. But otherwiſe, ſays the ſame Book, it is of 
Lands in Ancient Demeſne partible among the 
Whether An- Males, for there the Cuſtom runs not with 
_ cient De- the Lands ſimply, but by Reaſon of the An- 
meſne Lands. PS / a 
partible re. Clent Demeſne; and therefore, becauſe the 
main ſo, when Nature of the Land is changed by Fine or 
Frank-Fee. Recovery from Ancient Demeſne to“ Land 
at Common Law, the Cuſtom of parting it 
among the Males is gone. 
But it ſeems this Author is miſtaken in the 
Jatter Part: For in Dyer p. 72. cited in the 
Margin of that Book, it is ſaid to be the 
better Opinion, That if the Lands in An- 
cient Demeſne, which are departible among 
the Heirs Males, are aliened by a Fine at 
Common Law, the Courſe of the Inheri- 
tance ſhall not be changed, nor the Lands 
made deſcendible to the Heir at Common 
” „„ OE 
And the Caſe is more fully reported in 
Daliſ. 12. Where Hale and Brown Juſtices, 
hold, that if there be a Cuſtom within An— 
cient Demeſne that the Lands there ſhall 
be parted among the Heirs Males, tho 
the Tenant levies a Fine of his Land, or 
ſuffers a Recovery at Common Law, yet 
the Lands are departible as before; for 
this Cuſtom runs with the Land, and is 
not in reſpe& of the Seigniory which is 
Ancient Demeſne; for if the Lord pur- 
chaſes theſe Lands, his Heirs Males ſhall in- 


; A. * r 4 o . * — 


* It is rendered Frank-Fee till the Fine or Recovery 
is reverſed by the Lord in a Writ of Diſceit. 8 Ed. 4. 6. 
Bre. Fine, 36, 47, 191. OD e 
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or the Nature ok Gavelkind. 


* 


herit together, and yet the Land in his Hands Chap. V. 


is Frank-Fee. But Mountague, Ch, J. è con- 


tra; for this is not like the Cuſtom of Gavel- 
kind, which is annexed to the Land, and is by 
8 of the Land; but in Anciear Demeſne 


the Cuſtom is annexed to (trenche awe) the 


Land by Reaſon of Ancient Demeſne, and 
therefore when the Lands become Frank-Fee 
they ſhall not be departible, for the Nature 
of Ancient Demeſne being changed, rhe Cul- 
tom is alſo changed. 


The Opinion of Hale and Hows: in the 
foregoing Cale is agreeable to what is laid 


down 49 Ed. 3. 8. a. by Kirton (a Name 


abridged, as I take it, for Kyrketon a Judge of 
C. B. at that Time) concerning Lands in 
Ancient Demeſne deſcendible by the Cu- 
ſtom of the Manor to the youngeſt Son; 
in which Caſe, ſays he, if the Lord of the 
| Manor releaſes to the Tenant all his Right, 
ſo that he has loſt his Seigniory, or if he 


confirms to hold of him by leſſer Services, 


the Nature of the Tenanty is not changed - 
having Regard to the Inheritance of the 

Tenancy againit the Heir, for the youngeſt 
Son ſhall have the Land as he would have 
had before, and not the Elder; nevertheleſs 
as againſt the Lord who releaſed, having re- 


garqd to his Seigniory, the Tenancy is changed. 


But in Queſtions of this Kind the Cu- 


ſtom of the Place is greatly to be regard- 
ed, for the general Intendment of Law 


may be controuled by a Uſage to the con- 
ary. 
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de Cubat Lands in Kent are 


* ; 
Cuſtom of 


Lands. 


but an AR 
| Parliament, 


Book I. 2. If Copyhold Lands by the Cuſtom of 
the Manor be of the Nature of Borough- 
Engliſh or Gavelkind, and the Lord ſevers a 


Gavelkind in Copyh old from the Manor by granting the 


Copyhold not 


deſtroyed by Inheritance thereof to a Stranger in Fee, or 


Severance by making a Leaſe for Years of ſuch Copy- 
23 the hold by Indenture, yet the Cuſtoms of Ga- 
or. velkind or Borough-Engliſh and all other 
Cuſtoms: which run with the Land remain 
notwithſtanding the Severance. 4 Rep. 25. 
a. in Murrel and Smith's Caſe. 2 Leon. 208. 
Baeale and Langley. 5 
No Act ofthe 3. Laſtly the Owner of Lands cannot by 


Tenant can his Grant change the Courſe of the Deſcent : 


alter the Man- For if a Man ſeiſed of Lands in Gavelkind 


nerof Deſcent gie or deviſe them to his elde Heirs, he 


7 - 
. thereby alter the cuſtomary Inheri- 


the Adjective Eldeſt. Co. Litt. 7. 


Nor of Bo- And the ſame Law is of Borough-Engliſh : 


rough Eng- For a Perſon after 27 H. 8. made a Feoffment 


im. of Borough-Engliſh Lands to the Uſe of him 


ſelf and the Heirs Males of his Body /ecun- 
dum Curſum Communis Legis, and afterwards 
died ſeiſed; and it was the Opinion of the 
whole Board at Serjeants- Inn, that the youngelt 
Son ſhould have them by Deſcent notwith- 


ſtanding the Words beforementioned. Dyer | 


Co 


Nothing can Upon the whole it may be concluded 
extinguiſh the that the Nature of Gavelkind Land cannot 


Cuſtom of he entirely changed, nor the Cuſtom extin- 


e or guiſhed beyond a Poſſibility of Revivor, nei- 
ther by Alteration of the Tenure, nor by 


Unity of Poſſeſſion of the Lord, or of the 
King, nor by Fine or Recovery, or _ 


tance but the Law, res magis valeat rejects 


Ä awe: cc oo 


2 


of the Mature of Gavellind. 


7 
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AR of the Party, nor indeed by any ordi- Chap. V. 


nary Means, but by A& of Parliament 
only. | i es Es 
Which naturally leads me to conſider the 
Statutes made for Diſgavelling Lands in Kent, 
and the Effects of them. 


The ſeveral Statutes made for this Purpoſe Ine diſga- 

are 31 H. 8. 3. and ſix private Acts not printed velling Sta- 
in the Statute Books, one in 11 H. 7. for diſ- tutes and Ef- 
gavelling the Lands of Sir Richard Guldeford; fects of them, 


another 15 H. 8. for the Lands of Sir Hen. 
Mat only; another 2 & 3 £4. b. another x 


Eliz. and another in the 8th Year of the ſame 


| Reign, and the laſt in 21 Fac. t. 


The Words made Uſe of by the Statute 


zi H. 8. 3. are, That all Manors, Lands, 
Tenements, Woods, Paſtures, Rents, Ser- 
vices, Reverſions and Remainders, Advow- 
ſons, and all other Hereditaments whatſo- 


ever, lying and being within the County of 


Kent, of which the Perſons mentioned in 


the Act were at that Time ſeiſed, which 
then were of the Tenure and Nature of Ga- 


velkind, and before that Time had been 
departed or departible between the Heirs 
Males by the Cuſtom of Gavelkind, ſhould 
from thenceforth be clearly changed from the 


ſaid Cuſtom, Tenure, and Nature of Gavel- 


kind, and ſhould from that Time in no 


wiſe be departed or departible by the ſaid 
Cuſtom of Gavelkind between the Heirs 


Males, but ſhould remain, revert, abide, 


deſcend, come or be after and according as 
Lands, Tenements, &c. do or may deſcend, 


remain, &c. according to the Common Law 
of this Realm, and as other Manors, Lands 
. e and 


4 ts f N 7 A 
— ” x bs 0 . FA ies —— 
K 5 = 2 Saad 2s - . is Ws . D N : 
. a o 4 , 5 7 as 4 2 N — - n 
3 22 59 2 E 4 : r 
n * W 3 Nr eee 
2 3 re r 


3 
N 
8 


, 
"EL SE, Ge 
2 _ Ly 8 


Book I. 


That Lands in Kent are 


and Tenements being in the ſaid County of 


Kent which. never were held by Service of 
Socage, but then were and always had been 
holden by Knight-Service, do deſcend, &c. 
and in like Manner to deſcend and be de- 
ſcendible, remain, revert, come and be in- 


_ heritable to the Heir or Heirs after and ac- 


cording to the ſaid Common Laws, &c. 


And that all and ſingular the ſaid Lands, 
5 Tenements, Hereditaments, Sc. ſhould from 


thenceforth be accepted, taken, inherited, 


deemed and judged to be like as Lands, Te- 


nements, Sc. at the Common Law, Sc. and 
in ſuch Manner and Form as if the ſame 


Lands, Tenements, Sc. had never been of 
the ſaid Nature of Gavelkind; any Uſage or 


Cuſtom in the ſaid County to the contrary 


1 iN, 135. 


notwithſtanding. 


And in the Statute of Ed. hs There is a 
Clauſe, That the Lands ſhould be diſgavelled, 
and ſhould from thenceforth be to all Intents, 


Conſtructions and Purpoſes whatſoever as 


Lands at Common Law, as if they had ne- 
ver been of the Nature of Gavelkind, and 
that they ſhould deſcend as Lands at Common 


Law, any Cuſtom to the e notwith- 
ſtanding. 


The Words of theſe Statutes are very ge- 


neral to make the Lands as if they had never 


been of the Nature of Gavelkind, but the 


Conſtruction is more reſtrained : 


In an Ejectment for Lands in Kent 3 
Queſtion aroſe, whether Lands which had 
been Gavelkind, but were by 2 & 3 £4.6. 


diſgavelled and made deſcendible according 


to the Courſe of the Common 888 did 
not- 


4: pl WY ©.  p= o= 


of the Nature of Gavelkind. 


according to the Cuſtom of Kent as to Ga- 


velkind: And the Court after two Argu- 


ments adjudged that the Statutes of diſgavel- 
ling only took away the Partibility, and not 


the other Qualities or Cuſtoms appertaining 


to Lands in Kent of the Nature of Gavel- 
kind ; for that they are merely collateral to 


| the Nature of Gavelkind (though Y/yndbam 


Juſt. thought them Parts of the Cuſtom of 
Gavelkind): And the laſt Clauſe, that the 
Lands ſhall deſcend according to the Com- 
mon Law, ſhall qualify the Generality of the 


precedent Words; And tho' ſuch Cuſtom were 
to be taken to be Parcel of and comprehend- 


ed under Gavelkind, yet it was not the De- 
ſign of either of theſe Acts to diveſt theſe 


Lands of any of their former Privileges 
not expreſly altered by the Letter of theſe 
Laws; for elſe inſtead of a Benefit which 


the Acts intended (they being made on the 


Petition of the Perſons therein- mentioned) 


the Owners of Gavelkind Lands would ſuffer 


a great Prejudice by the Loſs of their for- 
mer Privileges, as in the Caſe of Forfeiture 
for Felony and the like. Hil. 13 Car. 2. B. R. 


Rot. 476, Wiſeman and Cotton. Hard. 325. 


1 Sid. 135. Raym. 59, 76. 1 Lev. 79. And 


the ſame Opinion had been before declared 
obiter by Glynne Ch. J. concerning the Sta- 
tute 31 H. 8. 3. that it extends to no other 


Cuſtom of the Land, fave that of the Deſcent. 
In the Caſe of Brown and Brookes 1659, ac- 
_ cording to a MS. Note which I have ſeen of 


that Caſe written in the Hand of Pemberton, 
afterwards Ch. J. 


"G3: * 


notwithſtanding remain deviſeable by Will Chap. V. 
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Book I. Tt may be a proper Caution to the Rea- 
der, that all theſe diſgavelling Statutes being 
particular Acts, the Courts of Law cannot 
take judicial Notice of them; but if any 
Uſe is propoſed to be made of. them, an at- 
teſted Copy examined with the Record ought 
to be given in Evidence. Indeed the Statute 
31 H. 8. c. 3. being printed in the Statute 
Book by the King's Printer, according to 
v. Salle 66. the modern Practice, Credit will be given to 
it, and it may be read in Evidence to a Jury 
as atrue Copy. 
This may ſuffice to few what Lands in 
general are of the Nature of Gavelkind. 
Remainderof It is further to be obſerved, that a Re- 
| Gavelkind mainder, being but the Reſidue of the Eſtate 
Land, in the Land, ſhall deſcend in the ſame Man- 
nner as the Laods in Poſſeſſion. As if the 
Anceſtor die ſeiſed of the Reverſion or Re- 
mainder in Fee or Fee-Tail expectant on an 
Eſtate for Life or in Tail, this ſhall be di- 
vided among all the Heirs Males; and ſuch 
Remainder of Berough- Engliſh Lands ſhall 
deſcend to the youngeſt Son. 26 H. 8. 4. 
6. Bro. Cuſtom 1. Lamb. Peramb. 548. Dyer 
x, 128. %% 410. - 
Uh The Uſe alſo of Gavelkind Land ſhall fol- 
1 855 low the Nature of the Land out of which it 
iſſues, and be partible among all the Males, 
it not being a Thing newly created but the 
ancient Uſe, And in Borough Engliſh the 
Uſe ſhall deſcend to the youngeſt Son; for 
even before the Statute 27 H. 8. the Chan- 
cellor in Caſe of a Uſe of Gavelkind or Bo- 
 rough-Engliſh judged by Imitation of the 
Rules of the Common Lav, and the ms 
| A 


boek the Nature ok Savelkind. 79. 

and Quality of the Land. 14 H. 8. 6. 4 Chap. V. 

26 H. 8. 4. 5. 2 Roll's Abr. 780. 27 H. 

8. 9. 21 Ed. 4. 24. 5. 5 Ed. 4.7. 5. Bro. 

Feoffment al Uſes, 32. 1 Rep. 88. 101. a. Co. 

Litt. 23. a, And the ſame it is at preſent of 

à Truſt. . * | | 

If a Fair or Market be holden on Gavel- profits of 

kind Land, ſuch Profits thereof as ariſe a Fair or 

from or by reaſon of the Soil ſhall deſcend in Market. 

the ſame Manner as the Land would deſcend f 

by the Cuſtom; but ſuch as are independent 

of the Soil ſhall go to the eldeſt Son only; 

as may be inferred from what is laid down 

by the Court, Moor 474. in the Caſe of 

Heddey and Wellbouſe, That if the King grants 

a Fair or Market with Toll certain to a 

Man and his Heirs, to be holden within 

Land which is Borough Engliſh, and the 

Grantee dies, the Heir at Common Law 

ſhall have the Fair or Market with the Toll, 

but the younger Son ſhall have the Pickage 

and Stallage as incident to the Soil. And 

the ſame Thing was affirmed obiter by Bury 

Ch. Baron, in the Caſe of Rebow and Bickerton, 

Trin. 7 Geo. 1. in Scacc. becauſe the former 

is not annexed to the I. and, but the latter are 

incident to the Soll. 5 

There is no Point concerning the Law of What Rents 

Gavelkind that has given Occaſion to a greater out of Gavel- 

Variety of Opinions than this, Whether a Rent 3 5 

iſſuing out of Gavelkind Land ſhall follow he Land. 

J the Land or no. EEE 
Indeed the Books generally agree, that a 

Rent which has continued Time out of 

Mind is of the Nature of the Land, and as 
J)) LO. - 
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Chat Lands in Kent are 
ſuch ſhall be departible among the Heirs 
Males, and the Wife ſhall be endowed of a 
Moiety, &c. 4 Ed. 3. 32. Pro. 9 „ 
Fitzh, Dower, 113. | 
But this muſt be taken with a Diſtinction, 
that it be not Rent-Service Parcel of a Manor 


originally holden by Knight-Service, which 
| will deſcend with the Manor: 


For though the Tenancy be of Gavelkind 
Nature, yet the Rent-Service by which ſuch 


Tenancy is holden may well be deſcendible 


at the Common Law. 7 Ed. 3. 38. Fitzh, 
Avowry, 150. Lamb. Piran# . 
Lord, Meſne and Tenant, and the 1 


Is holden in Gavelkind, yet the Rent and 
Service of the Meſne may be holden at Com- 


mon Law, unleſs it 1s eſpecially ſhewn that 
the Rent is of the ſame Nature as the Land 


is. 21 H. 6. 11.86. 


Nor does there ever ſeem to kobe deen any 


Doubt concerning a Rent reſerved on a Gift 


in Tail, or Leaſe for Life or Years of Gavel- 
kind Lands, but as incident to the Reverſion 
it ſhall follow the Nature of the Lands. 22 
Ed. 4. 10. b. Dyer 5. 6. 

But the great Queſtion has been concern- 


ing a Rent-Charge out of theſe Lands com- 
mencing by Grant within Time of Me- 


mory. | 
The Authorities which ks for the Heir 

at Common Law are theſe, 

Rent or Common out of Land in Gavel- 
kind, Borough Engliſh, & hujuſmodi, if of 
ancient Time, wall be of the Nature of the 


Land, as that a Wife ſhall be endowed of a 


Moiety; but otherwiſe it is of a Rent newly | 
gr anted, 


ot the Nature of Gavelkind. 


2 


ranted. 4 Ed. 3. 22. Bro. Cuſtom 8. Chap. V. 
gl 3.3 om, 5 4 


Fitz, Dower, 113. 
Trin. 26 H. 8. 4. 5. Shelley Fuft. holds, that 


a Renr granted out of Gavelkind Land ſhall. 
not be partible among the Males, becauſe the 
Preſcription is the Thing which makes the 
Land of ſuch Tenure, and this ought to be 


for Time out of Mind, and therefore cannot 


take Place in this Rent newly commenced ; 


and the Preſcription of Gavelkind alſo is that 


the Land is holden in Socage, and this Rent 
does not lie in Tenure, and therefore the Pre- 


ſcription cannot ſerve for it. But Norwich 
and Fitzherbert, Juſtices, held the contrary; 


and Fitzber bert ſald, that he had known four 
Judgments in Point that the Rent ſhall follow 


the Nature of the Land. 


And the very Term after Shellzy maintains 
15 former Sentiments, and ſays, that he had 
always been of Opinion, tho' Fitzberbert 
thought the contrary, that a Rent - charge out 
of Gavelkind Land is not departible; but 
that if the Rent is reſerved on a Leaſe, ſo that 


it is incident to the Reverſion, peradventure 
it is departible. Dyer 5 . 


A Cuſtom never extends to a Thiog newly 


created, and therefore if a Rent be granted 


out of Gavelkind Lands, or Borough Eng- 
liſh, the Rent ſhall deſcend according to 


the Courſe of the Common Law. Co. 8 
deck. 33. 
The Authorities to the contrary are theſe, 
Inter Plac. Afiſarum in Com. Kanc. 10 Ric. 
2. An Aſſiſe of Mortdanceftor brought by 
Stephen atte Cherche, Clerk, and Nicholas his 


Brother, 


2 
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What Lands in Kent are 


Book I. Brother, as Heirs to their Father Stephen ate 
c(Cberebe, againſt Tho.” Northryn and others, 
for a Rent-charge of a third Part of three 

Buſhels of Salt iſſuing de zerris, tenementis, 

alina, Sc. in Hertye; the Aſſiſe being taken 

by Default, the Recognitors find that the 

Father of the Plaintiffs died ſeiſed in Fee 

of the ſaid Rent, and that the Plaintiffs are 

his next Heirs: © Quæſiti udem Recogni- 

© rores qualiter 1dem Stephanus atte Cherche 

Clericus, & Nicholaus ſunt propinquiores 
hæredes ipſius Stephani atte Cherche patris, 
dicunt quòd tenementa, unde redditus 

ille provenit, ſunt de Gavelkynde & par- 
tibilia inter maſculos, & a toto tempore 
N & redditus ille eft ejuſdem na- 
ture, & eſſe debet ſecundum Conſuetudinem 
tenure illius: Quæſiti jidem Recognitores 
cujuſmodi redditus, redditus ille eſt, dicunt 
quod eſt redditus oneris. And then they 

nd the Plaintiffs Title to the Rent. 
Quæſiti iidem Recognitores fi redditus 
ille aliquo tempore poſt donum prædictum 

partitus fuir inter maſculos, dicunt quod 
poſt donum prædictum non fuerunt duo 
filii fimul alicujus anteceſſorum predifto- 
rum Stephani atte Cherche Clerici, & M- 
cholai, inter quos partiri potuit, præter eoſ- 

dem Stephanum & Nicholaum, (and then they 
* find the Damages) Et viſo & diligenter ex- | 
© aminato veredicto prædicto, Conſideratum 
© eſt quod prædictus Stephanus atte Cherche, 

* Cler, & Nicholaus recuperent ſeiſinam ſu- 
am de redditu prædicto, &c. & damna 
0 ſua, &c. 
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ok the Nature of Gavelkind. 
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Rent charge, Rent reſerved, Sc. ſhall fol- Chap. v. 
low the Nature of the Land. 22 Ed. 4. N 


10. 5. 

If a Rent be granted i in Fee out of Gavel- 
kind Land, it ſhall deſcend to all the Males. 
Lamb. Peramb. $25. 

Said by Fitzberbert and Pollard, Juſtices, 
and not much denied, that if Rent is grant- 
ed out of Land which is Cuſtomary, as Bo- 
rough Engliſh or Gavelkind, or where Dower 


is of a Moiety, & hujuſmodi, the Rent ſhall 


be of the Cuſtom and Nature of the Land, 


tho' the Rent is granted out of the Land 


within Time of Memory, or at this Day. 


14 H. * 7 & 9. Bro. Rents, 20. ibid. 
Cuſtom, 65 


And the 8 of Fitæberbert and Nor- 


wich, 26 H. 8. 4. 5. juſt before cited. 
In Ancient * where Lands and Te- 


nements are deviſeable by Will, a Man ſeiſed 


of a Rent-Service, or Rent-Charge may de- 


| viſe it. Litt. Sef. 585. 1 Inſt. 111. 4. 
But this Queſtion is at length put in Peace 


by a later Determination : 


The Queſtion was, whether a Rent charge 


granted out of Gavelkind Lands to a Man 


and his Heirs ſhould go to the Heir at Com- 


mon Law, or be partible amopg all the Sons; 
and after folemn Argument by two Kentiſb 


Counſel, and Conſideration of all the Caſes, 


the Court held that the Rent ought to de- 
ſcend to all the Brothers according to the 

Deſcent of the Land, becauſe the Rent is 
Part of the Profits of the Land, and iſſues 
_ out of the Land. Randall and Jenkins, 


1 Mod. 96. 2 Lev. 87. 3 Keb. 214. cned--- 


= vere, 


Book I. 
— wo) 
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What Lands in Kent are 
1 Vern. 489. The ſame Point was ruled in 
_ the Caſe of Stokes and Verrier, 3 Keb. 292. 


2 Mod. 112. on the Authority of the fore- 
going Caſe. And the ſame Thing is affirmed 


N Holt, Ch. Juſt. Salk. 244. 


And in 2 Lutw. 1205, 1210. O/mer and 
eee is a Conuſance made in the Name and 
Right of a younger Brother for his Pur- 
party of a Rent-charge granted to his An- 
ceſtor in Fee out of Lands in Gavelkind, 


and Judgment for the Conuſant. Indeed | 


the Reporter properly doubts whether the 


Conuſance being for Part of the Rent only 
was good: For it is adjudged in the Caſe of 


Page and Stedman, Carth, 364. that Copar- 
ceners cannot ſever, but muſt join in Avowry 


for Rent, and where one Siſter diſtrains ſhe 


muſt avow in her own Right, and likewiſe 


make Conuſance as Bailiff to her Siſter for 
the entire Rent, and not for a Moiety only 


in her own Right, And the like Deter- 


- mination is concerning Jointenants of a Rent- 
charge. Carib. 328. Pullen and Palmer. 


And the ſame Rule is allowed between Par- 


ceners of a Seigniory in Gavelkind diftrain- 


ing for Rent-Service. 7 Ed. 3. 38, 39. 


Avowry 150. 


But if the Rent be 7" a by one entire 
Grant out of Lands of different Natures, 
they who claim under the Cuſtom will haye 
no Share in the Inheritance, but the Common 
Law Deſcent will be preferred to the whole 
£5 the moſt worthy. 


Rent 


ok the Nature of Gavelkind. 


Rent granted out of Land at Common Law 
and Borough Engliſh, deſcends according to 
the Common Law. 1 And. 191. obiter. 

If Rent is granted out of Land of the Cuſ- 
tom of Gavelkind, and out of Land at Com- 
mon Law, and the Grantee dies having divers 


Sons, the eldeſt only ſhall have the whole 


8 
Chap. V. 
— 


Rent. Marginal Notes to Dyer, 5. 5. And 


in the Caſe of Randal and 8 Noy 1 5. 


It was adjudged in Replevin, that if a Man 
ſeiſed of Land in Soke-Fee [which is to be 


underſtood Land at Common Law, per Hale 


Ch. J. 3 Keb. 215, 216. ] and Gavelkind, grants 

a Rent - Charge out of them to B. in Fee, and 

B. dies, having Iſſue three Sons, the eldeſt 
only ſhall have all the Rent. 

But if Rent is reſerved out of Land of two 


Cuſtomary Natures, as if a Man make a Leaſe 


for Years of two Acres of Land, one in Ga- 
velkind and the other in Boroug h- - Engliſh, and 


has Iſſue two Sons, and dies, the Rent ſhall 


be apportioned, becauſe it deſcends to them 
by Courſe of Law. Dyer 5. a. Tho? the 
true Reaſon ſeems to be, that it is incident 
to the Reverſion. 

And indeed the Law will be the fone equal- 
ly in the Caſe of a Rent reſerved out of Ga- 
velkind Lands, and Lands at Common Law, 
as ſuch Rent is incident to the Reverſion, 
and apportionable on the Severance of it 


either by Act of LOW, or Act of the co Lit. 148. 


Party. 
A Man ſeiſed of two Acres, the one in 
Fee, the other in Borough-Engliſh, has Iſſue 


4. 215. 4. 


two Sons, and lets both Acres for Life or 


for 


© 86 ũ Qhat Lands in Kent are 
|. Book 1. for Years, rendering Rent, with Condition of 
„ Re. entry; the Leffor dies; by this Deſcent 
which is an Act in Law, the Reverſion, Rent 

and Condition are divided. 4 Rep. 120. 6. 

; Dumpor's Caſe. 1 Roll. Rep. 331. 

Of Tithes "Prforinges, Tithes, Fc. that came to the 
2 1 E Crown by the Statutes for the Diſſolution of 
Monaſteries, & c. are made by thoſe Statutes 
and that of 32 H. 8. 7. in the Hands of 

— Exyinen, temporal Inheritances, and Huſ- 

bands may be Tenants by the Curteſy, and 

Wives endowed of them. Co. Litt. 159. 

Upon which may poſſibly ariſe a Queſtion 

of ſome Importance, whether Tithes impro- 

_ priate iffuing out of Gavelkind Lands ſhall 

deſcend to the eldeſt Son, or go according 

to the Cuſtom of the Lands out of which 

they ariſe. And the like Doubt may be made 
concerning Dower, and Tenancy by the Cur- 

teſy, But it will be very difficult to main- 

tain that theſe new Inheritances can be di- 

1 Rep. 13:6. rected or controuled by the Cuſtom, ſince 
they were within Time of Memory Duties 

merely Eccleſiaſtical, collateral to the Eſtate 

of the Land, and are U no Part of the old 

ee, 

4 can find no Caſe in the Books i in Point to 

this Queſtion, (poſſibly becauſe never ac- 

counted of any Difficulty) ſave one in Hug bes's 

Abridgment, Title Cuſtoms; which Book | cite 
not as of any Authority, but only as it may 

occaſion a further Search, if it ſhould ever 
be thought proper to litigate this Point. The 

Name of the Caſe is omitted, but it is Mich. 
10 Jac. 1. A Man is ſeiſed of . „ 
orn 


ok the Mature of Gavelkind. 


5 


Corn ariſing out of the Manor of D. which Chap. v. 


is Borougb-Engliſ̃; the Queſtion was who 
ſhould have them, the Elder or Younger 
Son: The Opinion of the Court was that 
the Eldeſt ſhould have them, becauſe Tithes 
do not come naturally of the Land, but by 
manual Occupation. Alſo of Common 
Right Tithes are not an Inheritance de- 


ſcendible, and by the Statute of Monaſte- 


ries it is only that they are deſcendible to 
Heirs. 


— 


Before I conclude this Cha ter, I ſhall The Genera- 
take Notice how generally this Cuſtom of lity of Gavel- 
Gavelkind formerly obtained throughout the kindthrough- 
whole County of Kent; for tho' it is con- out Kent. 


fined to Tenements of Socage Tenure, yet 
there were fewer Lands anciently holden by 


Knight-Service in this than perhaps in any 
other County of the Kingdom; infomuch 


that it is ſaid in Paſc. 18 Ed. 2. Mayn. 


610. That al the Land in Kent is holden 
in Socage. But this is not to be taken 


literally, for it is plain by the Milites Ar- 
chiepiſcopi in Domeſday, that Military Te- 


nures were introduced into this County 
ſoon after the Conqueſt: And there are 


frequent Inſtances on Record in the Kentiſh 
Tiers of Lands holden by Knighr-Service; 
as in 39 H. 3. Rot. 18. in dorſo, 43 H. 
3% „ . 3. Rot. 120. „ mM 


dorſo. 52. in dorſo. 21 Ed. 1. inter Plac. 
Coron. Rot. 41. and Hil. 10 Ed. 1. C. B. 


Rot. 27. So in this very Reign of Edward 
125 . Mich. 9 Ed. 2. C. B. Rot. 
Ante 1. 18 in Lin. Kanc. 6 

Ea. 


e. bo 
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EM 
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Chat Lands in Kent are 
Ed. 2. Plac. Coron. the Juries of the ſeve- 


ral Hundreds throughout the County, are 
charged to enquire de feodis, and accordingly 


find who held Lands in Capite within their 
ſeveral Diltrifts, as may be ſeen Rot. 19, 


Ec. 

However it appears by Stat. 18 H. 6. 2. 
that at that Time the Number of Military 
Tenants in this Shire was very inconſider- 
able, the Act taking Notice that there were 
within the County of Kent but thirty or 


forty Perſons at moſt, which had any Lands 
or Tenements out of the Tenure of Gavel- 
kind, becauſe the greater Part of the County, 


or well nigh all, was of the Tenure of Ga- 


velkind. 


lndeed the Quantity of Lands exempt 


from this Cuſtom as to the Quality of 
Partition was much encreaſed by the diſ- 


gavelling Statutes; and this perhaps may 
have given Occaſion to a common Miſtake, 
which I have met with among Strangers 


to this County, that there now remains in 
it but little Land of the Nature of Gavel- 


kind, 


But the Preſumption of Law, that all 
the Lands in this County are Gavelkind, is 


a great Friend to the Cuſtom; and if we 


conſider the Difficulty complained of even 


1 Sid. 138. in the laſt Age, and now grown much 
_ Hijeman and greater, of proving what Eſtates the Per- 


Cotton, 


ſons comprehended in the Diſgavelling 
Statutes were ſeiſed of at the Time of mak- 
ing thoſe Acts, together with that of ſhew- 


ing what Lands were formerly Knight- 


Service, 


1 
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Service, which is a Difficulty encreaſing every Chap. V. 
Day ſince the Abolition of Military Tenures, 

and the Expence attending the Search of Re- 

cords for Evidence of this Kind, I believe I 
ſhould not ſeem much miſtaken, were I to 

aſſert, that there is now near as much Land 

in this County ſubject to the Controul of the 

. Cuſtom, as there was before the Diſgavelling 


* 


Statutes were made. 


Book I. 
CHAP. VI. 


Df the Nature of Gavelkind in Point of 
Deſcent and Partition; and of the Re- 
medies fo2 and againſt Parteners by 
the Cuſtom. 


Aving ſhewn in general what Lands 
within the County of Kent are of the 
Nature of Gavelkind, 1 ſhall now enter more 
particularly into the ſeveral Properties of the 
_ Cuſtom, and in this I ſhall follow the Order 
Ante 41. of the Diviſion before made, firſt treating of 
i the general, and then of the ſpecial Cuſtoms: | 
And Partibility being the primary and more 
eminent Quality of Gavelkind, I ſhall in 
the firſt Place ſpeak of that, and its Confe- 
quences, viz. The Remedies given by Law | 
to or againſt Parceners by the Cuſtom, 
either for the Land, or by Reaſon of the 
Land. 
' Deſcent of The Deſcent of Lands in Gavelkind in the 
Lands in Ga- Right Line is ſo well known to be among all 
e N * the Sons, and in Default of them to the 
Sela, of Daughters, that it is needleſs to multiply Au- 
Kent 574. thorities concerning it; eſpecially as it is 
Lit. ſect. 265. taken Notice of by the Statute 17 Ed. 2. De 
Prerog. Regis. c. 16. In Kent in Gavelkind 
all Heirs Males ſhall divide their Inheri- 
* tance, and likewiſe Women; but Women 
_ © ſhall not partake with Men.“ 


But 
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But though Females claiming in their own Chap. VI. 
Right are poſtponed to Males, yet it is to 
be underſtood that they may by Repreſen- BY. 3 


tation inherit together with them. For it is 
not to Deſcents according to the Courſe of 


the Common Law only that the Right of 


| Repreſentation is confined, but it holds alſo 
in Inheritances deſcendible according to Cul- 


tom; and indeed has been taken Notice of 


by the Laws of all Countries: And therefore, 
if a Man has three Sons, and purchaſes Lands 


in Gavelkind, and a younger Son dies in the z Taft. 59g. 


Life of his Father leaving Iſſue a Daughter, + 


without Doubt the Daughter ſhall inherit the 1 
Part of her Father; and yet ſhe is not Pyer 4375 
within the Words of the Cuſtom (inter bæ- Pol. 
redes maſculos partibilis) for ſhe is no Male, 
but the Daughter of a Male coming in his 


Stead by Repreſentation. Indeed, had the 
| Purchaſe been to the Father and the Heirs 


Males of his Body, the Daughter had been 


excluded per Formam Uoni ; but the Cuſtom 


making the Land deſcendible to the Heir 
Male, makes Room for the Repreſentative 
of him. Per Holt, Ch. Juſt. in delivering 


the Opinion of the Court in the Caſe of Cle- 
ment and Scudamore, 6 Mod. 121. Salk. 243. 
1 Peere W. 63. 2 Ld. Raymond 1024, 1025. 


And the . Fiction of Repreſentation 
holds in Borough Engliſb; for there is no 
Difference between Gavelkind and Borough 


Engliſh but in the Quantity of the Land taken 
by the Heir; in Gavelkind each Son tak- 


ing an equal Part, but here the youngeſt 


Son takes the whole, which will not vary 


the Reaſon 1 in Conſtruction of the Cuſtom: 
FH: 2 -: | +09: 


Book I. 


In the colla- 
_ *teral Line. 


Third. 


Ok the Nature of Gavelkiud 


And fince this Cuſtom alters the Deſcent from 
the Eldeſt to the Youngeſt Son, there is the 
ſame Reaſon that the Repreſentative of the 
Youngeſt ſhall take, as there is at Common 


Law for the Repreſentative of the Eldeſt. 


Ibid. 
And though the Father arched not the 


Lands in Gavelkind till after the Death of 
one of his Sons, yet the Repreſentative of 


fuch Son ſhall be admitted in his Stead; as 


appears from the principal Caſe of Clement 
and Scudamore, which was this: A. had five 
Sons, and the youngeſt died in the Life of 
his Father, leaving Iſſue a Daughter, after 


which the Father purchaſed Copyhold Lands 
of the Nature of Borough Engliſh, which by 
the Cuſtom were deſcendible to the Youngeſt | 


Son and his Heirs; and the Court upon Con- 
ſideration were of Opinion that the Daughter 
of the fifth Son ſhould inherit Jure Repræ- 


ſentationis, for the Cuſtom having made the 


youngeſt Son Heir, the Law implies all ne- 
ceſſary Incidents and Conſequences in Point 
of Deſcent. Salk. 243. 6 Mod. 120. 1 Peere 
W. 63. 

Nor is the partible Quality of id 
Land reſtrained to the Right Line only, but 
in Default of lineal Heirs, by the Cuſtom 


of Kent when one Brother dies without Iſſue 


all the Brothers ſhall inherit. Co. Litt. 140. 
a. Skin. 385. Somn. 7. Spelm. Gloſſary ſub 


verbo Gaveletum. 23 Af. 12. And this was 
taken for granted in the Caſe of Gouge and 
Woodwin, Mich. 8 Geo. 2. Where the Conteſt 


was between two Brothers on the Death of a 


And 


in Point ok Deſcent and Partition. 


And in Default of Brothers their reſpective Chap. VI. 


Iſſue ſhall take Jure Repræſentationis, but then , 


the Nephews ſucceeding with their Uncle the ; FI 
\ Deſcent is in Stirpes, and not in Capita. 562. Beviſton 
Somn. 7. And fo from the Nature of the and 2 


Thing it muſt be where the Sons of ſeveral 
Brothers ſucceed, no Uncle ſurviving ; for 
though in equal Degree, they ſtand in the 
Place of their reſpective Fathers. 

This Extenſion of the Cuſtomary Deſcent 
to the collateral Line is a greater Fayour than 
is allowed to other Cuſtoms; for Borough 
_ Engliſh is confined to the youngeſt Son only, 
and if he die without Iſſue, the youngeſt Bro- 
ther ſhall not inherit Land of that Nature, 
except it be by ſome ſpecial Cuſtom, for Cuſ- 
toms ought always to be taken ſtrictly. Co. 
Lit. 110. b. 1 Roll's Abr. 623. A. 2. Godb. 
166. 2 Roll. Rep. 368. 4 Leon. 242. Cro. 
Fac. 198. Bailey and Stevens. And Cro. Car. 
411. and V. Jones 361. in Reeve and Malſter 
agreed by the Court. Which Authorities are 


ſufficient to overthrow the Saying of Williams 


Juſtice to the contrary in 1 Bulſt. 93. 

And if the youngeſt Son having Lands in 
Borough Engliſh die, leaving only Nephews, 
the eldeſt Nephew ſhall rake, 1 Rolls Ar. 
624. pl. 2. 

Sc if the Cuſtom of a Copyhuld: be that 
the eldeſt Daughter, in Caſe there be no 
Sons, ſhall take the whole, the eldeſt Siſter 
is not within the Cuſtom. Chapman's Caſe, 
2 Roll's Rep. 368. Godb. 116. Rapley and 
| Chapman. Nor the eldeſt Aunt, 1 Koll's 
Abr. 623. d. 1. 2 5 
. And 


94 Ok the Nature ok Gavelkind 
Book IJ. And though the Cuſtom be that the eldeſt 
— d Siſter ſhall inherit, yet it extends not to the 
| eldeſt Aunt or Niece. 4 Leon. 242. Ratcliffe 
and Chaplin. Godb. 166. 8. C. 
Of Gavelkind Neither is our Cuſtom of Gavelkind con- 
Lands in Tail. fined to Inheritances in Fee - ſimple only; for 
though an Eſtate- Tail is a new Kind of Inhe- 
ritance introduced within Time of Memory 
by the Statute De Donis, yet if a Man die 
ſeiſed of Lands in Gavelkind in Tail, whe- 
ther general or ſpecial, all the Sons ſhall in- 
herit together as Heirs of the Body. 11 Ed. 
3. Formedon 30. 11 H. 6. 43. 6. Litt. Set, 
265. 26 H. 8. 4. 5. 1 Rep. 101. 4. 103. a. 
Noy 106. For it is Part of the old Fee- 
5 though the Tail be created de novo. 
1 Mod. 196. 5 
And in like Manner, if Lands in Borough 
Engliſh are given to a Man and the Heirs of 
his Body, the youngeſt Son ſhall take. 11 Ed. 
3. Formedon 30. Litt. Sef. 603. Co. Litt. 
110. 3. Noy 106. Weeks and Carvel. 
But a ſpecial Cuſtom in Borough Engliſh 
Lands, that the youngeſt Son ſhall take an 
Eſtate in Fee, but the Eldeſt an Eſtate Tail, 
is a good Cuſtom. March 54. Chapman and 
Chapman. 
Deviſeof Ga- One Fairman ſeiſed of Gavelkind Lands 
velFindLands had three Sons, and deviſed Part to one, Part 
to three Bro- : - 
thers, Sc. to another, and Part to a third, and if any of 
2 them died without Iſſue, then the others to 
be his Heir; this was adjudged an Eſtate 
Tail in each, Remainder over in Fee by 
Reaſon of the Word Heir, . and Far- : 
nell, Moor 864. 


In 


in Point of Deſcent and Pattiton. 5; 


In Dyer 133. pl. 5. is put this Caſe: A Chap. VI. 
Man ſeiſed of Lands in Gavelkind by his laſt 


Will deviſes them to Huſband and Wife for 388 
| avelkind 


their Lives, Remainder Proximo Heredi Maſ- Lands deviſed 


culo de corporibus ſuis legitimè procreato im- to a Man and 
perpetuum; and afterwards the Huſband and his Wife for 
Wife have iſſue three Sons, and die; if their Lives, 


the eldeſt Son ſhall have the Whole, or Nemainder to 


the next Heir 


in Common with his Brothers, was the Queſ- Male of their 


A Bodies for 

By a Manuſcript Note which I have ſeen erer; is a Pe- 
of this Caſe, it came in Debate on a Reple- ite in Tail? 
vin brought by Antony May againſt John Mil- 

ton and Jobn Hammond; and Portman, Ch. F. 
and Whidden, Juſt. were of Opinion that all 

the Sons ſhould inherit; but Daliſon Juſt. 
held that the eldeſt Son ſhould rake the whole 
by Purchaſe, and have a Fee by Reaſon of 
the Word imperpetuum. % ES 
The Queſtion turns upon this, whether the 
Words of this Deviſe create an Eſtate in ſpe- 
cial Tail in the Huſband and Wife; for then 

all the Sons may inherit; but if on the con- 
trary the Words next Heir Male being in the 
ſingular Number, are to be taken in this Will, 
as they would in a Deed, to be only Words 
of Purchaſe, there can be no Doubt but the 
eldeſt Son will take the Whole. 

It is certain ſuch a Deviſe of Lands de- 
ſcendible according to the Courſe of the 
Common Law would create an Eſtate Tail 
in the firſt Taker, as appears by the follow- 
DR „„ es 
' Deviſe to a Man for Life, Remainder to 
the next Heir Male, and for Default of ſuch 


— 
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yd Tail. Burley's Caſe, cited 1 Vent. 230. 


Df the Nature of Gavelkind 
Heir Male to remain, adjudged an Eſtate 


Deviſe to Serjeant Miller and his Wife for 
their Lives, Remainder to the next Heir Male 
of their two Bodies; heid, that this was a 
Deviſe in Tail; for a Deviſe to the Heir Male 


is a Deviſe in Tail, unleſs there are Words 
of Limitation ſuperadded ſo as to bring it 


within the Reaſon of Archer's Caſe (1 Rep. 
66.) But the Words Fir, Next, or Eldeſt, 
or any like Works ſuperadded, make no Dif- 


| ference. Miller and Seagrave, Mich. 10 Geo. 1. 
R.. 


Sir Tho. Trollop deviſed the Manor of A. to 
his firſt Son HVilliam for Life, Remainder to 
the Heirs Males of his Body, Remainder to his 
ſecond SonThomas for Life, and after his Death 


to the ut Heir Male of his Body, Remainder 


to his third Son Cbriſtopber and the Heirs Males = 


of his Body, Remainder in like Manner in Tail 


Male to the fourth, fifth, Sc. Sons: The Court 


held that the Words E Male were to be 


underſtood collectively, and that Thomas the 


ſecond Son took an Eſtate Tail, it appear- : 
ing that ſuch was the Teſtator's Intention by - 


the other Deviſes; and this ſtands diſtin- 
guiſhed from Arcber's Caſe, no Limitation 


being ſuperadded to the Words frſ# Heir 
Male, and the Word Firſt ſhall be underſtood 


firſt in Order of Succeſſion from Time to 
Time. Dubber on the Demiſe of Trollop v. 
Trollop, Eaft. 8 Geo. 2. B. R. which affirmed 
the Judgment of C. B. 

And, it ſeems, with * Reafon may 
the Word Heir be underſtood as Nomen Col- 
leroum, if the Lands be Gavelkind, as 
| 2 the 


in Point of Delcent and Partition. 


one Heir: And then the Words in the pri- wVY 


cipal Caſe will create an Eſtate in Special 


Tail in the firſt Takers, which will deſcend. 


to all the Males; for the Law will without 


Difficulty reject the Word next, in Favour 


of the Cuſtomary Inheritance, or it may na- 
turally enough be taken to ſignify the near- 


eſt in Courſe of Succeſſion from Time to 


Time. * | 


Nor are Eſtates of Inheritance only tranſ- Eſtates 
mitted to all the Sons according to the Cuſ- auter v 


8 


the Sons are in Judgment of the Law but Chap. VI. 


Z of 


tom, but Freeholds deſcendible are alſo of Gavelkind 


the ſame Nature; as if a Leaſe is made of Lands. 
Gavelkind Land to a Man and his Heirs pur 


auter vie, the Heirs by the Cuſtom, after 


the Death of their Father, Sc. ſhall be the 


ſpecial Occupants: In like Manner, as if 


Lands of the Nature cf Borough Engliſh be 


letten to a Man and his Heirs during the 


Life of J. S. and the Leſſee dies in the Life- 
time of J. S. the youngeſt Son ſhall enjoy 
the Lands. Co. Lit. 110. 5. Salk. 244. per 
Holt. And the fame Point was adjudged + 
between Baxter and Dowdeſwell, by Lord 
Hale and the Court of B. K. 2 Lev. 138. 3 
Keb. 475, 486, 498. And cited in 2 Vern. 
226, tho' objected that it was only a ſpecial 


— 


In Lowelace's Caſe, cited Moor 371. A Deviſe of 
Gavelkind Land to a Man and his E/def Iſſue Male (he 


having no Son at that Time) was adjudged no Eſtate 
Tail, but for Life only. But the Caſe is reported in ſe- 


veral other Books. Cro. Elix. 40. 2 Leon. 35. 1 And. 
132. Sav. 75. in none of which is any Notice taken 
that the Lands were Gavelkind. 35 

„%%% Limi- 


* 
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PP A EHP 
Of Gavel- If Copyhold Lands deſcendible after the 
kindin Copy- Manner of Gavelkind are ſurrendered to the 
holds, Uſe of a Man and his Heirs who dies before 
Admittance, yet the cuſtomary Deſcent ſhall 
„ $32.61, take Place; according to the Reaſon of the 
Style 145. $. Caſe of Barker and Denham, 1 Med, 102. 
C. argued, I Vent. 261. Copyhold Land of the Cuſtom 
but not ad- of Borough Engliſh was ſurrendered out of 
Judged. Court to the Uſe of a Man and his Heirs; 
the Surrenderee died before Admittance, 
leaving two Sons; and the Opinion of the 
Court was that the Right ſhould deſcend to 

the youngeſt, according to the Cuſtom. 
But otherwiſe it is if the Cuſtom be more 
Special, that the Land of every Tenant dying 
ſeiſed be divided among the Sons, In the 
Caſe of Fane and Barr, Hil. 1659. Rot. 779. 
The Cuſtom was that the Copyhold Land of 
every Tenant dying ſeiſed deſcended to the 
youngeſt Son: A Surrender was made to the 
Tſe of A. and his Heirs; A. died before Ad- 
mittance: And it was agreed the youngeſt 
San ſhould have inherited, if A. had been 
admitted; but in this Caſe A. not having 
been adinitted, it was adjudged that the eldeſt 
Son ſhould inherit, and that by Reaſon of 
the Strictneſs of the Cuſtom which required 
a Seiſin and a dying ſeiſed. But the Court 
{aid it had been otherwiſe had this Land 
been found to be of the Cuſtom of Borough 
_ Engliſh or Gavelkind. Cited by Holt Ch. J. 
in the Caſe of Clement and Scudamore, Salk, 


> A Man 
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A Man ſeiſed of Copyhold Lands deſcendi - Chap. VI. 
ble after the Manner of Gavelkind, deviſed 
them to his eldeſt Son, but without a Surren- 
der to the Uſe of his Will; and Equity ſup- 
plied this Defect, being in Favour of the eldeſt 
Son, who was as much entitled to this Relief 
in the preſent Caſe, as a younger Son is, where 
Copyhold Lands deſcendible at Common Law 
are deviſed to him. 2 Vern. 163. Bradley and 
Bradley. 
But as Equity will not ſupply the Want 
of a Surrender to the Uſe of the Will in Fa- 
vour of younger Children, if it would totally 
diſinherit the Heir at Law, or put the Younger 
in a better Condition than the elder Brother; 
ſo on the other Hand, where a Father de- 
viſed a Copyhold of the T enure of Borougb 
Engliſh to his eldeſt Son, and deviſed Houſes 
in London to his youngeſt Son, and died with- 
out having ſurrendered to the Uſe of his 
Will, being prevented by the Plague: And 
the Houſes in London intended as a Proviſion 
for the youngeſt Son were ſoon after burnt _ 
down, he being then an Infant, and never 
having entered thereon, or received any Part 
of the Profits; the Court, as the Caſe was 
circumſtanced, refuſed to ſupply the Defect 
of a Surrender, Cooper and Cooper, 2 Vern, 
208. 
I have ſeen a remarkable Record of a Whether one 
Plea between Bedyll and Crouther, B. R. Parcener of 
Mich. 11 H. 8. Rot. 88. wherein the Defen- IN 
dant pleads that the Lands are of the Na- I ands in Ga- 
ture of Gavelkind in the County of Kent, velkind ſhall 
and © that it is, and from Time whereof inherit to the 
** the Memory of Man is not to the con- other. 
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2. Mayn. 


Ok the Nature of Gavelkind 
te trary, in the ſaid County of Kent by the 
« Cuſtom of the ſaid County has been uſed, 
te that whenſoever two Heirs Males Copar- 
* ceners of the Half-Blood, of whatſoever Pa- 
ce rent begotten, have inherited any Lands or 
« Tenements of the ſaid Nature or Tenure of 


* Gavelkind in the ſaid County, and either 


© of theſe Heirs has died ſeiſed of his Pur- 
c party of ſuch Hereditaments without Heir 
* of his Body, then the other ſurviving Heir, 
© Coparcener of the ſaid Heir ſo dying, might 


« inherit, and for the whole Time aforeſaid 


* was inheritable, has inherited, and ought 


© to inherit according to the Cuſtom the 


«© Purparty of all the Lands and Tenements 
* of the ſaid Nature or Tenure of Gavel- 
© kind of the ſaid other Heir, ſo without 
« Heir of his Body dying.” And then makes 


Title to the Lands accordingly. And the 


Poſt. lib. 2. 
"Bp 3s. : 


1 Roll. Abr. 
628. pl. 14. 


: V. M. 19 Ed. 
628. and 


Fitz. Quare 
Impedit, 177. 


Plaintiff takes Iſſue on this Cuſtom, which 
the Court after mature Deliberation, and 
having adviſed with the Juſtices of C. B. ſent, 


as it concerned the Commonalty of Kent, to 


be tried by a Jury of the Body of the Coun- 

ty: But there is no Verdict, nor further Pro- 

ceedings entered on the Roll. 
But ſtill this Queſtion may be ſettled by 


other Authorities; and as the Half Blood 


is an Impediment by the Common Law 
to the Deſcent of the Purparty of one Fe- 
male Parcener -to her Siſter by a. different 
Venter, equally as in other Caſes, notwith- 


ſtanding a Notion that anciently prevailed to 


the contrary; ſo the following Caſes will 


' ſhew it to be the ſame as to Parceners by 
the Cuſtom, 


tin. 


in Point of Deſcent and Partition. 20 


© [tin. Kanc. 5 5 H. 3. Inter Plac. de Juratis Chap. VI. 
e Aſili de Civitate Cantuar. rot. 6. Jurata NOT 
© loco Aſſiſæ Mortis Anteceſſoris, ſecundum , ane if 
© Conſuetudinem Civitatis Cantuar. venit re- fr. 
* cognitura ſi Henricus filius Bretun del Mar- 
© reys, frater Jobannæ uxoris Johannis filii 
illi, & Emmæ uxoris Roberti de King ſton, 
« fuit ſeiſitus in Dominico ſuo ut de feodo de 
© medietate Meſſuagii ac viginti ſolidorum 
© redditus, & decem acrarum terre in Subur- 
© biis Cant. & medietate quatuor acrarum 
© terre cum pertinentiis in T. die quo, &c. 
& fi, &c. Quas medietates prædictorum 
Meſſuagii redditus & terræ Thomas filius 
© Willi Culbill & Henricus frater ejus tenent: 
© Qui veniunt & dicunt quod Jurata non 
debet inde fieri, quia dicunt, quod præ- Tenants 
« diftus Henricus, de cujus morte, &c. obiit Hens that 
, 1 2 they are Bro- 

c ſeiſitus de prædictis Tenementis, & quod thers and 
ipſi poſt mortem prædicti Henrici intraverunt Heirs, 
© in prædicta tenementa ut fratres & hæredes 
© ipfius Henrici, unde petunt judicium ſi 
Aſſiſa jaceat inter ipſos deſicut ipſi & præ- 
dictæ Jobanna & Emma clamant Per unum 
& eundem deſcenſum. 

Et Jobannes & Jobanna, Robertns & Reply, that 
Emma dicunt quod prædictum Meſſuagium the Plaintiffs 


& redditus fuerunt jus & hæreditas cujuſ- th. 8 


the whole, 
c dam, Cbriſtianæ, que habuit duos viros, Aud the 


de quorum primo habuit prædictum Tho- nantsbutBro- 
nam & Henricum, & de ſecundo prædictum chers of the 

© Henricum, de cujus morte, &c. & præ- half Blood. 
dictas Jobannam & Emmam; & dicunt 

quod prædictus Henricus frater ipſarum 
Jobannæ & Emmæ fuit in ſeiſina de * Me- 2 How 
dietate Prædieti Meſſuagii & redditus no- titled to above 


mine a third Part. 


Henr. was en- 
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Ot the Nature of Gavelkind 


© mine propartis ſuz cum prædictis Thomd 


& Henrico, & inde obiit ſeiſitus; unde dicunt 


© quod ipſæ Johanna & Emma ſunt beredes 


* Propinquiores prædicti Henrici fratris ſui, 


© ex quo ipſe ſunt de eodem patre & eadem 
* Mare, quam prædicti Thomas & Henricus 
7 tantummodo ſunt fratres ejus ex parte 
© matris, deſicut idem Henricus frater ip- 


ſorum obiit ſeiſitus de prædictis medieta- 
Judgment for e tihus prædictorum Meſſuagii & redditus. 


the Plaintiffs. 


Et prædicti Thomas & Henricus non poſſunt 


_ © hoe dedicere; Ideo Confideratum eſt quod 


© prediti Johannes & Johanna, Robertus & 
© Emma recuperent ſeiſinam ſuam de prædictis 
© medietatibus meſſuagii & redditus, & Thomas 


„& Henricus in mia, 


* [tin. Kanc. 6 Ed. 2. Rot. 18. in dorſo. 


2 Aſſiſa venit recognitura fit WilPus filius 


Tenant 
pleads that 
H. died ſei- 
ſed as of his 
Purparty in 
Gavelkind, 
and ſhe is 
Heir of the 


whole Blood, 


and thePlain- 
tiff is by ano- 
ther Venter. 


0 dictum Fohannem, qa). nunc queritur, & de 


Hilli de Horne & Elena vxor ejus, &c. 
© injuſte diſſeiſiverunt Jobannem Heymes de 
© Freſingheye de libero tenemento ſuo in Ten- 


© terden, & c. unde queritur quod diſſeiſive - 
* runt eum de uno Meſſuagio & quing; 


© acris terre. 
© Idem WMillus & Elena reſpondent ut 
c tenentes, & dicunt quod tenementa poſita 
© in viſu non continent in ſe niſi unum meſ 
© ſuagiur & quatuor acras & tres rodas ter- 
* rex, & quod Aſſiſa non debet inde fieri, 
© &c. quia dicunt quod tenementa illa ſi- 
© mul cum aliis tenementis dudum fuerunt 
© in ſeiſinà cujuſdam Hamonis de Freſingheye 
© ut jus ipſius Hamonis, qui habuit duas ux- 
© ores, ſci]. quaſdam Mabillam & Margeriam, 
& de prædictà Mabilld procreavit ipſe præ- 


præ | 


in Point of Deſcent and Partitton. 103 

t przdiati Margerid procreavit quendam Ro- Chap. VI. 
© bertum & prædictam Elenam, & dicunt quod 

© poſt mortem prædicti Hamonis, qui de præ- 
© diftis tenementis obiit ſeiſitus in Dominico 
© ſuo ut de feodo, &c. ſucceſſerunt in iiſdem 
© renementis prædicti Johannes & Robertus 
«© ut filii ejus & haredes, &. ita quod tota 
Hæreditas, &c. partita fuit inter ipſos Jo- 
© hannem & Robertum; & quod tenementa 
nunc poſita in viſu, &c. aſſignata fuerunt 
in propartem ipſius Roberti, qui inde obiit 
* ſeifitus, &c. cui ſucceſlit in eiſdem qui- 
dam Hamo ut filius ejus & hæres, qui 
© inde obiit ſeiſitus, &e. poſt cujus mortem 
© fine hxredibus de ſe, &c. reſortiebatur 
Jus prædictæ Elenæ ut amitæ & haredi, 
ſorori prædicti Roberti patris prædicti Ha- 
© monis, &c. de ſanguine integro, &c. unde 

© petunt judicium, deſicut idem Johannes eſt 
de alio ventre & non de Janguine gre. ipſius 
Noberti. 

Et Johannes Heymes bene cognovit quod Plaintif re. 
© tenementa prædicta ſimul cum aliis tene- Plies, that the 
mentis fuerunt in ſeiſinà prædicti Hamonis as = 
de PFreſingheye, & quod eadem tenementa to hin: 4 + 

© partita fuerunt inter prædicturn Roberium Purparty, and 
& ipſum Johannem, ſed dicit quod tene- not to H. 
© menta iſta in viſu poſita, & unde quer, 

: &c. aſſignata fuerunt eidem Johanni in pro- 

© partem, &c. & idem Johannes inde fuit in 
ſeiſinã ut de libero tenemento ſuo per aſſig- 

nationem prædictam, quouſque prædicti 
Mill'us & Elena & alli in brevi nominati 
ipſum inde injuſte diſſeiſiverunt, & hoc petit 

quod inquiratur per Aſſiſam, & Mill us & Iſſue thereon, 

c alii ſimiliter. 
| 45 Poſtea 
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04 ͤDOt the Nature of Gavelkind 


Book I. e Poſtea venerunt xii. Recognitores- qui 


© dicunt ſuper ſacramentum ſuum quod præ- 
© difta tenementa, que prædictus Johannes 
Heymes poſuit in viſu ſuo, & de quibus 
© queritur, &c. aſſignata fuerunt prædicto 
© Roberto in propartem ſuam, & non præ- 
© difcto Jobanni, unde dicunt preciſe quod 
© //ilPus & alii non diſſeiſiverunt prædictum 
Johannem ſicut queritur. Ideo Confidera- 


Verdict and 
Judgment for 
the Tenant. 


© tum eſt quod prædictus Will us & alii eant 


© fine die, & prædictus Johannes nil capiat, 

Kc. ſed in mia, &c. | pp 
In an Aſſiſe, Plac. Af. in Com. Kanc, 3 Ed. 
2, by Robert Biſhop and Godeline his Wife 
_ againſt 70hn Son of Edm. de Herberdefeild, &c. 

for Lands in Staplehurſt, Fc. 1 | 
Affſe. Jiuratores dicunt ſuper ſacramentum ſuum, 
Verdict, that © quod prædicta tenementa aliquo tempore 
"the Plaintiff c fuerunt in ſeiſinà cujuſdam Edmundi de 
| Ws 6 * © Hardchurche, qui deſponſavit quandam Ju- 
the Tenant lianam, & ex ea procreavit quendam 
Brother, but Will um nomine & præfatam Godelinam, 


of the half © quæ modo queritur, quæ quidem Juliana 
Blood to . 8. 9 ie k / 


ſeiſed of the mundus deſponſavit quandam Dyoniſiam, & 
Premiſſes as © ex ca procreavit quendam filium Johan- 


24 Gavel- « Edmundus poſtea obiit, poſt cujus mor- 
„ „ tem prædicti Willus & Johannes intra- 
NV. B. A Ver- m F s & fo | 


die of much verunt in prædictis tenementis, & ea te- 
the fame Na- nuerunt in communi ſecundum Conſuetu- 


tween the 
ſame Parties 


Rege, Rot. 10g, Kanc. 


«ay poſtea obiit, poſt cujus mortem ipſe Ed- 


of his Purpar- m nomine; & dicunt quod pradictus 


ture was *© dinem de Gavelkynde per quatuor annos & 
found be- «amplius, & dicunt quod prædictus Wil- 
« lielmus poſtea obiit, poſt cujus mortem 


in an Aſſiſe brought Anno 35 Ed. 1. and occurs Mich. 3 Ed. 2. Coram 


in Point of Deſcent and Partition. 
e predifta Godelina intravit in integro præ- 
© dictorum tenementorum, ut ſoror & hares 
© predifti Willi ex eodem patre & ex eadem 
© matre, & fuit ſeiſita in communi cum pre- 
© difto Johanne fratre ejus de integro pre- 
dictorum tenementorum, quouſque prædicti 
© Johannes filius Edmundi & Johannes Meylyeme 
c ipſam inde injuſte diſſcifiverunt: Et ideò 


© Confideratum eſt quod prædicti Robertus 


filius Roberts & Godelina uxor ejus recupe- judgment for 


© rent inde ſeiſinam ſuam per viſum Recog- the Plaintiff 


© nitorum, & damna ſua, &c. 


Having treated of the Sons Right to the Remedies for 


Gavelkind Inheritance in its ſeveral Branches, Parceners in 


it may be proper to ſhew the Remedies given 
by Law for the Recovery of that Right ; the 


more briefly indeed, becauſe ſome of them 


are at preſent diſuſed. 


Gavelkind. 


The Law has generally provided the ſame 


Writs and Remedies for Parceners by the 
Cuſtom, as it has for Female Parceners. 


As a Nuper obiit, where one of them enters tn Bop 


on the whole Land on the Death of the An- 


ceſtor, and deforces the other, F. N. B. 197. 


b. if the Anceſtor died ſeiſed: But if he died 


Not ſeiſed, as if the Anceſtor had made a 


Leaſe for Life, and one Coparcener enters 
after the Death of Tenant for Life upon the 


whole, then the other ought to ſue a Writ of 
Right. de Rationabili Parte againſt him. F. NB. 
9. b. And theſe Writs lie between none bur 


Privies in Blood. Lid. 


But an Aſiiſe of Mortdanceſtor lies not 


for one Brother for Lands in Gavelkind 


againſt the other, becauſe of the Privity of 


| Blood, no more than for one Daughter 
— TG againſt 
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Df the Nature of Gavelkind 
againſt another. F. N. B. 196. L. Brack. lib. 
4. F. 261, 283. Co. Litt. 242. a. 

"Theſe Writs de Rationabili Parte and Nuper 
obiit, lie only for one Parcener in F ee- ſimple 
againſt the other. F. N. B. 9. & 197. 

But there are other Remedies Ae to 
Parceners in Tall : 

As a Formedon, where all the Sons are en- 


titled to Gavelkind Lands entailed, as Heirs 


ef the Body; and the Writ ſhall be 1n the 


common Form, as the Writ of Formedon 


brought by Daughters, but by their Count 


they ſhall ſhew the Cuſtom, and make the 


Deſcent to them as Heirs in Gavelkind. 11 


Ed. 3. Formedon, 30. 11 N. 6. 44. 5. F. N. B. 


217; 4; 

And the ſame it is in Borough Engliſh; 
the youngeſt Son taking the Lands entailed 
Mall have a Writ of Formedan in the Com- 
mon Form ut gue deſcendere debent to the 


Demandant ut filio & heredi de corpore, &c. 
but by the Count he fhall alledge the De- 


ſcent to him as youngeſt Son by the Uſage, 
11 Ed. 3. Formedon, 30. 13 H. 4. Garrai- 


tie, 94. 


If . in Gavelkind he ed: and 


deſcend to many Brethren as Heirs to their 


Father, and they make Partition betwixt 
thera of the Lands, and afterwards one aliens 
his Part and dies, his Heir ſhall have a For- 
medon of that which they held in Parts. F. 


N. B. 214. 3. Where ſee the Form of the 
Writ. 


And where two, Heirs in Gavelkind, hold 


Lands in Coparcenary without any Partition 


made, and one dies, leaving Iſſue, and the 
8 other 


in Point of Deſcent and Partition. 107 
other enters and ouſts the Iſſue, ſuch Iſſue Chap. VI. 
ſhall have a Writ of Formedon (in Dęſcender )) 
in the Inſimul tenuit againſt the other Copar- 
cener who deforced bim of his Land. F. N. B. 

216. A. 
And the ſame Writ lies againſt a Stranger 
where he ouſts the Iſſue in Tail of one Par- 
cener; or if the Father of ſuch Iſſue had made 
a Feoffment in Fee to a Stranger; or for a 
Coparcener againſt a Stranger, who enters on 
the Death without Iſſue of the other Heir, 
who held the Lands undivided; or if ſuch 
other Coparcener had aliened his Part to a 
Stranger in Fee. Bid. And ſee there the 
Ji EE = 
Lands in Gavelkind are granted, and ren- 
dered by Fine to a Man and his Wife, and 
the Heirs Males of their Bodies, and they 
die before Execution ſued ; the Heirs bring 
a Scire Facias againſt the Terretenants to 
have Execution, in the Writ they ſhall make 
the Deſcent to themſelves generally, but in 
the Count they ſhall ſhew the Cuſtom of Kent, 
and that the Lands deſcended to them as 
_ Heirs Males by the Cuſtom. 11 H. 6. 43. b, 
44. be 
Other Remedies there are common to all e | 
Parceners, common to 
All the Sons ſhall join in an A or Alf 3 
Writ of Error, to reverſe an erroneous Re- a 
N of Gavelkind Lands. Finch's Law 
Lamb. Peramb. 5. The ſame ſhall 
1 youngeſt Son have for Borough Engliſh 
Lands. Finch's Law 16. F. N. B. 21. M. 
V. Jones 361. 3 Leon. 261, 14 Leon, 5. 


Attaint. 


Ok the Nature of Gavelkind 
Book I. Owen 68. for theſe follow the Nature of the 
wow origins Adin. _ 

If there be a Brother and a Nephew, or 
others in different Degrees Parceners in Ga- 
velkind they are within the Statute of Glo. 
ceſter, c. 6. to join in a Writ of Mortdanceftor, 
2 Inſt. 308. 

Heirs in Gavelkind ſhall have their Age 

in all Actions, which in their Nature will ad- 
mit of that Delay, in the ſame Manner as 
Female Parceners; and the youngeſt Son 
being Heir by the Cuſtom of Borough Eng- 
liſh ſhall have his Age, or the Parol fhall 
demur, as it would in the Caſe of Inheri- 
tances at Common Law. Salk. 243. 6 Mod. 
ö 
Ad. One of the Heirz in Gavelkind after Par- 
e tition being impleaded in a Præcipe for his 
Purparty ſhall have Aid of the other. 1 Roll. 
Ar. 182. pl. 17. 11 H. 4. 22. 5. 17 Ed. 
3. 2. b. 12 Ed. 3. Voucher, 113. and innu- 
merable Inſtances in the Kentiſh Tters. 

A Writ of Partition lies between Heirs 
in Gavelkind, as well as between Female 
Parceners, but in the Declaration they ought 
to make mention of the Cuſtom “. Litt 
Seck. 168. 


Age. 


Of the Writ 
and Manner 
of Partition. 


6 


* Accordingly ſee the Form of the Declaration on 
a Writ of Partition between Parceners in Gavelkind. 
1 Brewn!, Decl. 150. Herne 531, 534, 537, 53% 
And ſee the Form of an Indenture of Partition by 
Conſent between | two Heirs i in Gavelkind, Raft. A. 


1452. 
| Three 


fn Point of Deſcent and Partition. 109 
Three Sons Heirs in Gavelkind in Kent, Chap. VI. 
the youngeſt aliens his Purparty in Fee, the 
Alienee and the ſecond Son join in a Writ 
of Partition againſt the Elder, and the Writ 
was ſecundum formam Statuti 31 H. 8. 1. 
which is for a Partition among Jointenants 
and Tenants in Common : And the Writ 
was abated by the Court; for the ſecond Son 
is neither Tenant in Common, nor Join- 
tenant with the Elder, and therefore he can- 
not join in this Writ with the Alienee; but 
they are entitled to ſeveral Writs of Parti- 
tion, the Son to a Writ at Common Law, and 
the Altenee upon the Statute; but they can- 
not join. Ballard and Ballard, Dyer 128. O. 

Bendl. 20. N. Bendl. 42. 1 And. 3o. Dyer 
243. ö 

And in ſuch Caſe the two Sons might have 
a Writ of Partition at Common Law againſt 
the Alienee, but not upon the Statute. O. 

Bendl. 20. NM. Bendl. 15 2. 5 
And if two Coparceners join againſt the. 
Alienee in a Writ of Partition at Common 
Law, and one of them does not proceed, 
yet he may be ſummoned and ſevered, and 
his Part ſhall be parted and ſevered, as well 
as the other Parts. Dyer 243. The Re- 
porter indeed adds a Quære to this, but, as 
it ſeems, a little unneceſſarily ; for there can 
be no Colour to ſay that the Nonſuit of one v. Co. Litt. 
Demandant is the Nonſuit of both in this, any 39. 4. 
more than in other real Actions; but the 
Parcener who makes Default may be ſum— 
moned and ſevered, and the other proceed to 
Judgment ; and then. of Courſe on the Par- 
| tition made in this Adverſary Way each 
1 3 . Pax: 


e 33; 
P- 71. 


Ok the Nature of Gavelkinv 


Parcener muſt have his Part aſſigned in Se- 


veralty ; though on a Partition by Conſent 


between three Coparceners, a third Part may 
be allotted to one in Severalty, and the others 
ſtill continue to N. the reſt in common 
as before. Litt. Sect. 276. And it is the 


leſs unreaſonable that the Part of him not 


proceeding ſhould be divided with the reſt in 
this Caſe, becauſe he does not by the Seve- 
rance abſalutely ceaſe to be Party to the Re- 
cord, but notwithſtanding, if he dies, the Writ 
ſhall abate. 10 Rep. 134. in Read and Red- 
man's Caſe. Soif a Writ of Error be brought, 
not naming him who was ſummoned and 


ſevered, the Writ ſhall abate. 9 H. 6. 38. 


Bro. Error, 125 

The Manner of Partition among Par- 
ceners ratione rei, is much the ſame 
as among thoſe at the Common Law, 
or ratione perſonarum; and therefore Brac- 
ton has treated of both indiſcriminately in 
the ſame Chapter; if there be any Difference 
between then it is in the“ Manner of di— 


* 


„ The Law concerning this Matter. among Female 
Parceners is, that all Houſes and Caſtles (except Ca- 
ſtles for the neceſſary Defence of the Realm) ought to 
be parted among them, but theſe ought not to be. di- 
vided, 1 II. 165. And Bracton, 155. 2. fol. 76. And 
Flea, lib. 5. c. g. whom Lord Cote cites as his Authors, 
ſay, / autem non niſi unicum . fit Caſtrum, illud integre 
remaneat Primogenito, ita tamen quod Poſtnato pro Parte 


ſud ſatisfaciat alibi ad valentiam. And with this Re- 


- ſtrittion, that the eldeſt ſhall make Satisfaction, it ſeems 


are to be underſtood the Words of the Stat. Hib. 14 H. 
3. Cum Primogenita nibil plus petere peſt t quam alie 


| Jarores, 17 capitale Meſſuagium nomine Eintcicœ. And 


fo is G/anv. lib. Fa 9. 32 5 vide Litt. Sed, 251. 


viding 
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concerning which I find nothing in the late 


Books, but Glanville, Bracton, and Fleta, 

ſpeaking of ſuch Socage Lands as were par- 
tible i in their Times, treat of this Matter al- 
moſt in the ſame Words. Si vero fuerit 


Liber Socmannus tunc quidem dividetur 
© Hxreditas inter omnes filios, &c. Salvo 
tamen Capitali Meſſuagio primogenito 


Filio pro dignitate. Eſneciæ ſuæ, ita tamen 
* quod in aliis rebus ſatisfaciat ad Valen- 
* ttam. Glanv. lib. 7. c. 3. Et fi unicum 
* fuerit Meſſuagium, illud integre remaneat 
© Primogenita,. ita tamen quod alii habeant 
ad Valentiam de communi. Bract. lib. 2. 
© fol. 76. Fleta, I. 5. c. 9. And the ſame 
Authors had ſaid a little before, Habet 
© hoc Privilegium Primogenitus propter 


© Xſnetiam, quod primam habebit Electio- 


© nem, ut ſi plures participes ſint ibi Cohæ- 


© redes, & plura Capitalia Meſſuagia, pri- 


A 


mogenitus primo eligat, & poſtea Poſtna- 
tus, & lic tertius, & quartus in infinitum, 


A 


© ſuagium. Sed fi complura ibi fuerint, non 


tamen tot, quod quilibet habeat unum, 
© tunc illis, qui expertes ſunt, de communt 


© Hxreditate ſatisfiat ad Valentiam. 
And if the Houſe choſen by the Eldeſt, 


where there are many, is of greater Value 
than choſe which fall tothe Share of the others, 
it ſeems he ought to make Satisfaction to 


his Brethren our of the reſt of the Inheri- 


tance, or by a Rent our of the Houle, | Vide 


Litt. Sect, 251, 


. Ina 


quamdiu ſuperfuerit unicum Capitale Meſ- 


Of Partition 


of the Capi- 
tal Meſſuage. 


Of Suit-Ser- 
vice by Par- 
ceners in Ga- 


Ok the Nature ok Gavelkind. 


Indeed the Cuſtumal of Kent ſets up a 
different Kind of Partition ; © Let the Mef\- 
*© ſuage be parted among them; but let the 
« Hearth for Fire (Are) remain to the 
* Youngeſt, and be the Value of it delivered 
eto each of the Parceners of that Heritage, 
e from forty Feet from that Hearth, if the 
« Tenement will ſo permit, and then let the 
© eldeſt have the firſt Choice, and the others 
„after their Degree. So of Houſes, which 
„ ſhall be found in his Hands, let them be 
divided among the Heirs by equal Por- 
tions, that is to ſay, by Feet, if it may be, 
« ſaving the Covert of the Hearth; which 
© ſhall remain to the Youngeſt, as is afore- 
« ſaid; ſo nevertheleſs that the Youngeſt 
« make reaſonable Compoſition with his Co- 
ce parceners for the Part which belongs to 
© them, by the Award of good Men. . 
But we learn from Mr. Lambard, 3+. that 
there is now no particular Regard paid either 
to the Eldeſt or youngeſt Son in making Par- 
tition, only Conſideration is had that the Parts 
be equal and indifferent. Nor is it in the leaſt 
ſtrange that a Way of Diviſion fo inconveni- 
ent to all Parties ſhould be diſuſed. 
Even after Partition of Gavelkind Lands, 
but one Suit ſhall be done for all the Parce- 
ners for ſuch Tenements for which only one 
Suit was before due, but all the Parceneis 
hall be contributory, according to their ſe— 
veral Portions, to him that does the Suit for 
them. Cuſtumal of Kent, infra, Stat, Marl. 
. 9. Vide 2 Inft. ug. Ez 


The 
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The Entry into and Seiſin of any one Chap. VI. 
Brother of Gavelkind Lands is the Entry ahd OE 
Seiſin of all the Brothers Coparceners with e mw 
him. 43 Ed. 3. 19. 2 1. Lutw. 754. But Parcener is 
this muſt be underſtood of a general Entry, the Seiſin of 
and not where one enters claiming the whole all. 
to himſelf. Co. Litt. 243. b. 373. b. 43 Ed. 

3. 19. a. 

gut if there be three Coparceners in Gavel- 

kind of a Reverſion expectant on an Eſtate 

for Life and one aliens his Part, though the 

Entry of the eldeſt Son may give Seifin to his 
Brother, yet it cannot to the Stranger; for he Dyer 128, 
is in as Tenant in Common by : a different 

Title, and muſt implead, and be impleaded 

by a ſeveral Præcipe; and it is a general Rule 

that where there ſhall be ſeveral Actions, 

there muſt be ſeveral Entries. 

It is but reaſonable that the Sons partaking Of Debt 
alike of the Advantages of the Inheritance again Heirs | 
| ſhobld be equally ſubject to the Burthens at- _ why "one 
tendant on it: And therefore if a Man ſeiſed of their An. 
in Fee of Lands in Gavelkind has Iſſue three ceſtor. | 
Sons, and by Obligation binds himſelf and 
his Heirs, and dies, an Action of Debt is 
maintainable againſt all the Sons. Co. Lite. 

376. 5. 386. b. Lamb. Peramb. 3. Cro. 
Jac, 218, And the Plaintiff in ſuch joint 
Action ſhall declare on the Cuſtom.“ 11 U. 
7. 12. : 


* See che Form of the Declaration, N. Bendl. 146. 
Raſt, Ent. 208. 1 Brownl, Decl. 1111 


But 
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But then the Queſtion will be, when the 
Obligee ſhall be compelled ro bring his 


Action againſt all the Sons, ar when he may 


ſue the Heir at Common Law alone; which 
may be reſolved by the ring Diſtincti- 


Ons. 


If the Obligor dies ſeiſed of 144 in Gavel- 


kind only, the Writ ought of Neceſſity to be 


brought againſt them all: For all the Face 
ners make but one Heir. 

And it has likewiſe been adjudged, “ that 
if the Obligor leaves both Lands at Common 
Law, and Lands in Gavelkind, the Heir 


at Common Law ſhall not be charged alone, 
jf the other Sons are ſciſed at the Time of 


the Writ purchaſed ; for the eldeſt Son is not 
chargeable ſimply as Heir, but becauſe he has 
Lands by Deſcent as Heir, and this Rea- 


fon ſerves equally to charge the reſt; and 


in ſuch Action not only his Aﬀets at Com- 
mon Law, but likewiſe his Purparty in Ga- 
velkind would be liable, which that it ſhould 


be ſeverally from the reſt is unreaſonable. 
And therefore, if he be ſued alone in ſuch 
Caſe, on the ſpecial Matter diſcloſed by Plea, 


the Writ ſhall abate, 11 24. 3. Dette 7. 


Hob. 2 


But hs he are Aſſets at Common 


Law, and likewiſe in Gavelkind, if the Obli— 


gee counts generally againſt the Sons as 


* 1 the Obligee is to ths if the Obligor dies 
ſeiſed of Lands deſcended to him both from F ather and 


Mother, ſce 11 H. 7. 12. Co. Litt. 376. 3 Rep. 14. 4. 


V ide poſt. in App. 8 
1 ; Heirs 


in Point ok Delcent and Partition. 
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Heirs by the Cuſtom, he ſhall have Exe- Chap. VI. 
cution only of the Lands in Gavelkind; the WY 


proper Way therefore to avoid all theſe Dif- 


ficulties, is to declare in the fame Count 


againſt E. as Heir by the Common Law; 


and againſt the ſame E. C. and D. as Heirs 


in Gavelkind, 11 Ed. 3. Dette 7. In the 
ſame Manner as the Heir at Common Law 
and Heir in Borough Engliſh are ſued 
jointly in Brownl, Ent. 180. And this is 


agreeable to the Law in pk] of Vouching 


the Heirs to Warranty, where there are Aſ- 
ſets both at Common Law and in Gavelkind, 
Vide foft. 

If the eldeſt Son only. has Aﬀets remain- 
ing, and the reſt have aliened their Parts, 


then the Obligee may bring his Action a2ainſt 


the eldeſt alone, Lamb. Peram 32 5. 11 Ed. 
3. Dette 3. 


But if pending a Writ againſt 7M Id 14 
Son only, Lands in Gavelkind the Bites 
him and the others, the Writ ſhall abate. 1 * 


Ed. 3. Dette 7. Per Shard. 


If a Man having Lands in Gavelkind binds | 


| himſelf and his Heirs in an Obligation, and 


dies, leaving three Sons, and one of them 
aliens his Part, and the Writ be brought. 
againſt them all, the Whole ſhall be levied 
upon the others who have Aſſets. As in 


Debt againſt two Female Parceners on the 
Bond of their Anceſtor, if one of them has 
aliened before Action brought, the Plain- 


tiff ſhall have Execution for his whole De- 
mand againſt the Fe of the other. 11 


Ed. 3 Dette 3. 


e 
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Book IT. Sir Anthony Aucher being ſeiſed in Fee of 
— Gavelkind Lands, binds himſeif and his 
Debt againſt Heirs in an Obligation, and has Iſſue three 
3 Heirs in | k O | | 
Gavelkind, Sons and dies; the Sons enter, the eldeſt of 
who are out- them has Iſſue a Daughter, and dies; and 
lawed, and 2 Debt is brought againſt the two ſurviving 
purchaſe Par. Brothers and the Iſſue of the Eldeſt (who 
don, the Parol ' a 
gr 1] nor de. Was but ſeven Years old) as Heirs, and the 
mur for the Proceſs continued till the Uncles were out- 
Nonage of lawed, and the Niece waived : The Uncles 
the other. purchaſe a Pardon for themſelves, and on 

a Scire Facias to the Plaintiff ad /equendum, 

he declared againſt the Uncles mul cum the 
Niece; the two Defendants pleaded the Non— 
age of the Niece, and prayed Judgment 
whether they ought to anſwer during her 
 Nonage: But the Court held, that the Pa- 
rol ought not to demur, for that the Infant 
is out of Court, and by the Watvure the Ori- 
ginal is determined againſt her; nor is the 
Outlawry void, but only voidable by Error. 
Hawtrey and Aucher, Dyer 239. N. Bendl. 
146. 1 Amd. 10. Moor 74. Raſt. Ent. 08, 
A | OE 
By this Caſe it appears that a Parcener by 
Repreſentation ſhall be charged with the 
Bond-Debt of the Anceſtor, as well as the 
others, though Moor in his Report makes a 
Duzre of it. EN 
3 Having ſhewn in what Manner the Ieits 
the Lands of in Gavelkind ſhall be charged by the Obli— 
the Heirs in gation of their Anceſtor, let us ſuppole tne 
Gavelkindon Lands to deſcend ro all the Sons charged 
the Judgment with a Judgment ſuffered in Debt, Sc. or 4 
or Kinkate of Sratute acknowledged by their Anceſtor, and 

the Anceſtor, $i „ ä 

e them to make Partition; in this Caſe, if he 

| . Wo. Part. 
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Part of one of them alone be extended for Chap. VI. 
the whole Debt, he may compel his Copar- | 

ceners to contribute, as they are all quali 28 16. 

Jure: ny . ar. 2. 

As if a Man be feifed of two Acres of Land, 
one of the Nature of Borough-Engliſh, and 
binds himſelf in a Statute of Recognizance, 
or Judgment be given againſt him in Debt, 
and he dies, leaving two Sons, if one is 
charged alone, he ſhall have Contribution 
againſt the other, 3 oy 12. 6. Sir M. Her- 
bert's Caſe. 

So if a Man be bound in a Recognizance, 
and has two Daughters and dies, and they 

make Partition, one ſhall not be charged 

alone, but ſhall have Contribution: And 

if one be within Age, the other ſhall have 

the Benefit of it; for in ſuch Caſe, though 

ſhe be charged as Ter-tenant, yet ſhe ſhall 
have her Age. 3 Rep. 12. 5. 13. 4. Sir V. 

Herbert's Caſe, _ 

We have hitherto 5 all the Sons To what Pur⸗ 
as Heirs, but even with reſpect to Gavel- poſes all the 
kind Lands all the Sons as to ſome ſpeci Sons are not 
Purpoſes ſhall not be accounted Heirs; g Heirs. 
in the Caſe of a Purchaſe, a Condition, or 8 
take Advantage of a Warranty; for the Heir 
to have the Benefit of theſe muſt not be 
Heir to a ſpecial Intent only, but the gene- 
ral and perfect Heir, che Heir at Common 

Law. 

If Land in Gavelkind i is 3 or deviſed who ſhall be 
to A. for Life, Remainder to the Heirs, or Heirs to take 

| Right Heirs of J. S. who has Iſſue four Sons, Gavelkind 
and dies, and afterwards the Tenant for L ite Lande byPur. 
dies, the eldeſt Son of J. 6.  thall have the 
Land, 
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118 Of the Nature of Savelkind 
Book I. Land, for he takes by Way of Remainder, 
and not by Deſcent, and he only to take by 

Purchaſe is the Right Heir by the Common 
Law. 37 H. 8. bro. Done, 42. Noſme, 6 

Diſcent, 59. 1 Rep. 101, 103. 4. in Shelley's 
Caſe. Co. Litt, 10. a. Lamb. Peramb. gat. 


Hob. 31. 
. | . the fl is Law of Borough Englij F 
Hob. 31. 
8 732, Bur if a Man has Lands of the Cuſtom of 
733. Borougb-Engliſb, and likewiſe Lands at Com- 
Prec. in Chan. mon Law, and having two Sons, deviſes the 
494+ latter to bis Heir according to the Cuſtom of 


Borough-Engliſb, the Youngeſt Son ſhall take; 
and the Deviſe ſhall not be defeated becauſe 
he is not Heir at Common Law, his elder 
Brother being living; ſince that was proba- 

| bly the Reaſon of making the Deviſe, as the 
Lands would have deſcended to him, had 
his Brother been dead. So if a Man having 
Gavelkind Land deviſes other Lands to his 
Heirs in Gavelkind, all his Sons ſhall take 
as ſufficiently deſcribed by this Deviſe, tho 

not Heirs by the Common Law. Per Cow- 
per Lord Chanc. in delivering his Opinion in 
the Caſe of Nerocomen and Barthan, 14 Feb. 
23716. 

And if a Man ſeiſed in Fee of Lands in 
Gavelkind makes a Gift in Tail, or Leaſe for 
Life to F. $8. Remainder to his own Right 
Heirs, then it ſeems all his Sons ſhall rake 
by the Name of Right Heirs ; for the Re- 
mainder limited to the Right Heirs of the 
Donor 1s onlv a Reverſion, he bearing in 
himſelf during his Life (in Judgment of 

4 Law) 


in Point of Deſcent and Partition. 
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Law) all his Heirs, and therefore the Heir Chap. VI. 
ſhall have it by Deſcent. Co. Litt. 22. 5. 


Dav. 31. a. 

So if a Man ſeiſed of Lands in S 
make a Feoffment to the Uſe of himſelf and 
his Wife in Tail, Remainder to his own Right 
Heirs, this Remainder fhall go to the Heirs 


by the Cuſtom. 26 H. 8. 4. b. Bro. Cuſtom, 


1. Lamb. 548. For it is the old Uſe, and 


the Heirs take by Deſcent, their Anceſtor 
having a precedent Eſtate of Freehold, and 


not by Purchaſe, 


If a Man aliens Lands in b Gavelkind: on Who is Heir 
Condition, and dies, the eldeſt Son only ſhall to take Ad- 


enter for the Condition broken, and the vantage of a 
Condition 


Right of Entry does not deſcend jon all the 


annexed to 


Sons. Lamb. 575. Ns Mar. 8 Dyer Gavelkiad 


343. 5. 


And the ſame Law is of a Condition an- 
nexed to Borough Engliſh Lands. 3 Kep. 21. 
Moor 114. Dyer 343. 

For the Heir to take Advantage of a Com 
dition muſt be the Heir at Common Law, the 
compleat Heir. 9 H. 7. 25. 

It ſeems indeed, that when the eldeſt Son 


has entered into the whole for Breach of the 
Condition, and defeated the Eſtate of the 


Grantee, the Younger Sons may enter into 
their Part, and hold together with their Bro- 
ther: In like Manner, as if a Man ſeiſed of 
Land on the Part. of the Mother makes a 
Feoffment in Fee on Condition and dies, the 
Heir on the Part of the Father, who is Heir 
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at Common Law, ſhall enter for the Condition 


Dt ka broken, but the Heir on the Part of the Mo- 


ther ſhall enter upon him and enjoy the Land, 


Co. Litt. 12. 5. Plow. 67. a. 


But we ought to diſtinguiſh between a 


Condition in Groſs and a Condition incident 


to a Reverſion ; for of the latter the ſpecial 
Heir ſhall take Advantage, though not of the 


former. A Man made a Leaſe of Land, par- 


cel Borough Engliſh, and parcel at- Common 


Law, by Indenture for twenty one Years ; 
Provided that if the Leſſor, his Heirs, or Aſ- 
ſigns ſhould give a Year's Warning to the 


Leſſee: that ne, his Heirs, or Aſſigns would 


_ dwell there, then the Leaſe to be avoided; 
the Leſſor died leaving two Sons, the eldeſt 


aſſigned over his Part to the Youngeſt; and 
the Queſtion was, whether the youngeſt Son 


was ſuch a Perſon as could give Warning, 


or whether rhe Condition was not gone by 
the Severance of the Reverſion on the Death 
of the Father: Manwood and Monſon Juſtices 


were of Opinion, that he might give Warn- 


inz, and that the Law, which ſevered the 
Reberfion, has ſevered the Condition alſo. 
And ſo for one Part as Heir in Borough- 
Engliſb, and for the other as Aſſignee of his 
cer Brother (by the Stat. 32 H. 8. 34.) he 
ſhall take Advantage of the Condition.— 


But if a Man makes a Feoffment in Fee of 


Borough Engliſh Lands on Condition and 
dies, having Iſſue two Sons, the eldeſt only 
ſhall take Advantage of the Condition, for it 
is a Condition in Groſs; but in this Caſe 


there was a Reverſion in the Leſſor. Moor 


113. Goab, 2. . C. 
And 


in Point of Deſcent and Partition. 221 


Andi it is likewiſe laid down in Co. Litt. 215, Chap. VI. 
a. * that if a Leaſe for Years be made of twvo 
Acres, one of the Nature of Borough Engliſh, 
the other at Common Law, on Condition, and 
the Leſſor dies, leaving Iſſue two Sons, each 
of them ſhall enter for the Condition broken, 

for by Act of Law a Condition may be ap- 
portioned. And the ſame Thing is agreed in 
Dumpor's Caſe, 4 Rep. 120. b. and in 1 Roll's 
Rep. 331. Ante 853 86, 


1 in Dyer 316. 6. puts this Caſe, When Words 


A Man ſeiſed in Fee of Land in Gavelkind, of Condition 


has Iſſue two Sons, and by his laſt Will 82 mA oy 
deviſes the Land to his eldeſt Son, on Con- Jands ſhall be 
dition that he pay to the Wife of the Devi- conſtrued a 
ſor 1001. at a certain Day, and he fails of Kannen 
Payment, whether the younger Son may en- 
ter on a Moiety upon his Brother, by a Li- 
mitation implied in the Eſtate? Quere- 

But this Doubt is, as Lord Coke obſerves, 
well reſolved by the following Determina- 
tion: : 


—— ＋ 
1 


—_—— 


It is ; difficult to. . with this, RD I paſſage 
in the ſame Book: That it a Man ſeiſed of Lands ex 
parte matris, makes a Gift in Tail or Leaſe for Life, 
the Heir of the Part of the Mother ſhall have the Re- 
verſion ; and the Rent alſo, as incident thereunto, ſhall 
paſs with it; but the Heir of th: Part of the Mother ſhall 
not take Advantage of a Condition anuexed to the ſame; 
becauſe it is not incident to the Reverſ, fon, nor can paſs there- 
with, Co. Litt. 12. 3. But as this is not warranted by 
the Caſe cited as an Authority for it in the Margin of 
that Book, I have adhered to the cther e as more 
. to common Reaſon. 


„ ͤÜ & Coby: 
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A Copyholder in Fee of Land deſcendible 
in Borough Engliſh, having three Sons and a 
Daughter, after a Surrender to the Uſe of 
his Will, deviſes the Land to his eldef Son, 
paying to his Daughter and each of his other 


Sons 405. within two Years after his Death; 


the eldeſt Son is admitted, and does not pay 
the Money; the youngeſt Son enters on the 


Land, and his Entry was held lawful; for 


though the Word paying in Caſe of a Will 


may make a Condition, yet here the Law 
conſtrues it a Limitation, of which the 


youngeſt Son in Borough Engliſh may take 


Advantage; and it is the ſame as if he had 


deviſed the Land to his eldeſt Son till he 
made Default in Payment: For if it ſhould 
have been a Condition, then it would have 
deſcended to the Eldeſt, and it would con- 


ſequently have been at his Pleaſure, whether 
his Brothers or Siſter ſhould be paid or not. 


Miellocte and Hammond, 3 Rep. 20, 21. Cro, 


Eliz. 204. 2 Leon. 114. 


But let us put a Caſe a little different from 


the former: A Man having three Sons de- 


viſes Gavelkind Lands to his ſecond Son, 
paying, or upon Condition to pay, to each of 
his other Sons 100. and the Deviſee fails of 
Payment, I take it that the youngeſt Son can- 


not take Advantage of this by entering into 


a third Part; bur in order to defeat the De- 
viſe the Eldeſt Son ought firſt to enter upon 
the Whole, agreeably to the Determination 
in the Caſe of Curtis and Woolverſtone, Cro. 
Zac. 56. Where a Man having three Sons, 
and ſeveral Daughters, deviſed Lands de- 
ſcendible in Borough Engliſh to his Oe 

1 on 


in Point of Deſcent and Partition. 
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Son in Fee, on Condition to pay 201. to Chap. VI. 
each of his Daughters at their Age of twent⸗⸗ = 


one; the Deviſee not paying the Money at 
the Time, the youngeſt Son entered in his 


own Name; but it was held ill, for this ſhall 
not be taken as a Limitation, but as a Con- 


dition, it differing from the Reaſon of the 
Caſe of Wellocke and Hammond, where had 
it been conſtrued a Condition, it had been 
void and to no Purpoſe; but it ſhall be 
expounded according to the Common Law, 
where it is not neceſſary to give it a contrary 
Expoſition. . 


Concerning Warranties annexed to Gavel- Of Warran- 
kind Lands, it is ſaid generally in ſeveral ties of Gavel. 


Books, that every Warranty which deſcends, 
_ deſcends to him that is Heir by the Common 
Law. Co. Litt. 12. 4. 376. a. Litt. Sect. bog, 


718. Hob. 31: Cro. Fac. 218. 22 Ed. 4. 10. 5. 


But for the better underſtanding this Rule 
with the proper Reſtrictions, I will con- 
ſider the Authorities which treat more diſ- 


tinctly of this Matter, under three Heads; 
firſt, whether the younger Sons, Heirs in 


Gavelkind, may take Advantage of a War- 
ranty annexed to their Eſtate: 2. Whether 
they ſhall be barred or rebutted by the 


Warranty of their Anceſtor. 3. Whether 
they may be vouched by Reaſon of ſuch 


Warranty. 


kind Lands. 


1. If Land warranted comes to a younger Vounger 


Brother by Borough Engliſh or Gavelkind, Sons, Heirsin 
he is without Remedy againſt the Warrantor ; &*vclkind, 


for he cannot vouch as Heir alone, except 


can take Ad. 
vantage of a 


&.2 TO” when Warranty, 


2. Whether 

they ſhall be 
barred by a 

Warranty. 


W. Jones 
361. 


Fitzh. Gar- 
rFanty, 94. 


Lit. Sect. 
603. 
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when he comes in as a Vouchee for his Poſ- 


ſeſſion with the very Heir, Hob. 25. W. 


T9 361. 


But 2dly, as the Heirs in Gavelkind can- 
not take Advantage of a Warranty, ſo on the 
other Hand they ſhall not be barred by it. 
4 8 3. 61. 44 Ed. g. 16. 5. 22 Ed. 
4. Noy's Max. 84. For Warranty on 
Land in Borough Engliſþ or Gavelkind binds 
only the Heir at Common Law. Dyer 
343. 5. = 


Litt. Sec. 735. A Warranty.c cannot go 
« according to the Nature of the Tenements 
© by the Cuſtom, but only according to the 
« Form of the Common Law: For if Te- 
« nant in Tail be ſeiſed of Tenements in 
«© Borough Engliſh, where the Cuſtom is that 
« all the Tenements within the ſame. Bo- 
« rough ought to deſcend to the youngeſt 
% Son, and he diſcontinues the Tail with 


NE Warranty, Sc. and has Ifſue two Sons, 


©« and dies ſeiſed of other Lands and Te- 


c nements in the ſame Borough in Fee- 


40 ſimple to the Value or more of the Lands 


« entailed, Cc. yet the youngeſt Son ſhall 


©« have a F of the Lands entailed, 


and ſhall not be barred by the War- 
« ranty of his Father, one Aſſets de- 
« ſcended to him in Fee-ſimple from his 


© faid Father according to the Cuſtom; 


© for that the Warranty deſcends on his 


c elder Brother, who is in full Life, and 
cc not on the Youngeſt : And in the ſame 
| be Manner 


in Joint of Deſcent and Partition. 


Manner it is of a * collateral Warranty N VI. 


ce made of ſuch Tenements, where the War- 


ce ranty deſcends on the eldeſt Son, Fc. this 


« ſhall not bar the youngeſt Son, e. 


Sect. 736. © In the ſame Manner it is of 

ee Tenements in the County of Kent which 
« are called Gavelkind, which Tenements are 
ce partible among the Brothers, &c. accord- 
« ing to the Cuſtom; if any ſuch War- 
« ranty be made by an Anceſtor, ſuch War- 
* ranty ſhall deſcend only to the Heir, which 
« js the Heir at Common Law, that is to 


e ſay, to the elder Brother, according to 
ce the Conuſance of the Common Law, and 
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25 


« not to all the Heirs, that are Heirs 


e of ſuch TL enements according to the 
ce Cuſtom.” 

Lord Coke's 8 on this Place is this, 
% Hereupon a Diverſity is to be obſerved 
«© between a Lien Real and a Lien Perſonal, 


* It is a common Miſtake, that all collateral War- 
ranties are taken away by the Stat. 4 & 5 Ann. 16. 
whereas that Statute only makes void all Warranties by 
Tenant for Life, and all - collateral Warranties made 
by any Anceſtor, not having an Eftate of Inheritance in 
Paſſeſton: So that if A. be Tenant in Tail, Remainder 
to B. his next Brother (which is a very common Caſe, 


ariſing almoſt on every Marriage-Settlement) and 4. 


being i in Poſſeſſion makes a Feoffment, or levies a Fi ine, 
with Warranty from him and his J+etrs, and dies with- 
out Iſſue; this is a + collateral Warranty, (for B.“s 


Title is by Way of Remainder, to which his elder t Fade Lite. 


Brother is collateral) which ſhall bar B. hnotwithſtand./*** 
ing the Statute, mough - no Aſſets R Et fie de 


femilibus, | 
K 3 For 


718. 
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Book J. ce For the Lien Real, as the Warranty, doth 
ever deſcend to the Heir at the Common 
ce Law, but the Lien Perſonal doth bind 
the ſpecial Heirs, as Heirs in Gavelkind, 
e Sec.“ And the very ſame Obſervation 
is made by the ſame Judge. Cro. Jac. 
218, | 

But the Warranty may be pleaded in Bar 
of the Purparty of the eldeſt Son, tho' not 
of the Younger. 17 Ed, 3. 61. a. 44 Ed. 3. 
16. b. | 5 3 
Indeed, by the Pleading in Beare's Caſe, 
Goldſb. 88. 1 Leon. 112. It ſeems admit- 
ted, that a Warranty with Aſſets will bar 

5 all the Heirs in Gavelkind, but as it is con- 

Dieviſe of trary to all the other Authorities, it can- 
peg pang not be maintained as Law: But the Caſe is 

| the sons e. Worthy to be cited for the Matter adjudged: 

qually to be A Formedon in Deſcender by three Brethren 
divided, they of Lands in Gavelkind; the Warranty of 

_ 75 by their Anceſtor was pleaded againſt them in 

2s ug by Bar, and they were at Iſſue upon Aſſets de- 

Deſcent. ſcended to the Demandants: The Jury 

| found a ſpecial Verdict; that the Father of 
the Demandants was ſeiſed of the Lands al- 
ledged to be Aſſets, and by his Will devi- 
ſed them to his three Sons, the now De- 
mandants, and to their Heirs equally to be 
divided; and if this ſhoyld be ſaid to be a 
Deſcent to them was the Queſtion, becauſe 
the Law would have done as much, and 
therefore they ſhould be Aſſets: But the 
Court held the contrary, for they ſhall be 
Jointenants or Tenants in Common, and 
they ſhall not be in by Deſcent, and ſo no Aſ- 
ſets; for if a Man may have more Benefit Dy 
*. 


in Point of Deſcent and Partition. 127 


the Deviſe than by Deſcent, he ſhall take by Chap. vi. 
the Deviſe. The ſame Law if he deviſes his! 
Lands to his two Daughters and their Heirs, 

they ſhall be Jointenants and not Copar- Cro. Eliz. 
ceners; and if a Man deviſes to his Son Goldt 

and Heir in Tail, he ſhall not take by the . 
Deſcent. 


3. If a Man enfeoff another of an Acre of 3. Of vouch- 
Land with Warranty, and has Iſſue two Sons, ing Heirs in 
and dies ſeiſed of another Acre of Ground of L ma —_ wk 
the Nature of Borough Engliſh, and the Feoffee Engliſh. 
is impleaded, though the Warranty deſcends 
on the eldeſt Son, yet he may vouch them 
both, the one as Heir to the Warranty, and 1 Ed. 3. 12. 
the other as Heir to the Land; for if he 4% Ed. 3. 14- 
ſhould vouch the eldeſt Son only, then he Ed. 4. 10. 
ſhould not have the Fruit of his Warranty, 8 
viz. a Recovery in Value; and the youngeſt 
Son only he cannot vouch, becauſe he 
is not Heir at the Common Law upon 
whom the Warranty deſcends, Co. Litt. 

376, &. 5 VV 
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Election of the Tenant. Co. Litt. 376. 
Hob. 25. 2 Roll. Abr. 748. pl. 3. eee 


Voucher 2, 66, 94, 313, 314. 27 [I. 6. 1. 22 Ed. 4. 10. a. in 
Reſpect of the Poſſeſſion. | 5 5 


If he has likewiſe Aſſets at Common 

Law; for otherwiſe they muſt all be vouch- 

ed of Neceſſity, unleſs the younger Son has 
)) ( 
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aliened his Purparty before the Day of 
Voucher. 38 Ed. 3. 22. 5. And the eldeſt 
Son cannot be vouched alone where the other 
Brothers have Part of the ſame Inheritance. 
it Ed. 3. Dette 7. Noy's Max. 84. 

'Where Lands at Common Law deſcend, 


and likewiſe in Gavelkind, and there are di- 
'vers Sons, and the Feoffee would have the 


Aſſets of each Kind liable to his Warranty, 
A. the eldeſt Son muſt firſt be vouched by 
himſelf as Son and Heir of the Warrantor ; 
and then the ſame A. with his other Bro- 
thers, Sons and Coheirs of the ſame Anceſtor, 


all in one Voucher; for the Tenements at 


Common Law will not be recovered in 
Value, unleſs the Eldeſt be firſt vouched 
alone, and then with the others. 11 Ed. 3. 
Dette 7. 4 Ed. 3. 55. 6b. and in 33 Ea. 
3. Judgment, 254. is a Voucher in * 


Manner. 


But as Vouching two Men as Heirs to 


the ſame Anceſtor appears to be againſt the 
Common Law, which acknowledges but one 
Heir Male, it cannot be done without ſhew- | 
Ing 5 Cuſtom at the ſame Time. 16 . 7. 


13. 4. Nor is it ſufficient to ſay, that the 


5 1 in Demand is Gavelkind, but it muſt 


Aer. 748. P. 2 & 4. 


alſo be alledged, that they are " ſeiſed of this 


Gavelkind Land by Deſcent; for if the eldeſt 
Son enters into the Whole claiming it to him- 


ſelf, ſo that his Entry cannot be ſaid to be the 
Poſſeſſion of the other, the Youngeſt cannot 


be vouched with the Eldeſt, becauſe he has 
not the Poſſeſſion, in regard of which only 


he is to be vouched. 43 Rd. 3. 175 4. 2 Roll, 


If 


25 


in Point of Deſcent and Partition. 


If the Father enfeoff his Son and Heir, Chap. VI. 
with Warranty from himſelf and his Heirs, we 


and dies, the Son ſhall vouch himſelf, and 
his younger Brother as Heir in Borough 
Engliſh, but then this Cauſe muit be ſpe- 
cially ſhewn. 40 Ed. 3. 14. 4. 41 Ed. 3. 
26. 4. Co. Litt. 3 399- 4. 2 Roll Abr. 7 46. 
1 7 

g 8% if after fork a Feoffment the Father 


die ſeifed of Lands in Gavelkind, the eldeſt 
Son may vouch himſelf and his Brother by 


the Cuſtom of Gavelkind, ſhewing this for 
Cauſe, 12 H. 7. 3 b, 12 Ed. 3, Voucher 
113. 


in Value lies upon the Heirs of the Land, 


though they be no Heirs to the Warranty. 


Then put the Caſe that there is a Warranty 


paramount, who ſhall deraign that War- 
ranty, and to whom ſhall the Recovery in 


Value go? Some have ſaid that as they are 


vouched together, ſo ſhall they vouch over, 
and that the Recompence in Value ſhall enure 


according to the Loſs, and that the Effect 


muſt purſue the Cauſe, as a Recovery in 


Value on the Part of the Mother ſhall go 
to the Heirs on the Part of the Mother, 
Sc. 


Some others hold that it is againſt the 


Maxim in Law, that they, that are not 
Heirs to the Warranty, ſhould join in Vouch- 
er, or take Benefit of the Warranty which 


deſcended not to them; but that the Heir | 
at the Common Law, to whom the War- 
| ranty 


In the Caſe of Barone Eugliß, the Son and Of deraign- 
Heir by the Common Law having nothing ing the War. 
by Deſcent, the whole Loſs of the Recovery 32 para- 
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ranty deſcended, ſhall deraign the Warranty 


and recover in Value, and that this doth ſtand 


with the Rule of the Common Law. 
Others hold the contrary, and that it ſhould 
be both againſt the Rule of Law and againſt 
Reaſon alſo; for by the Rule of Law the 
Vouchee ſhall never ſue to have Execution 


in Value, till Execution be ſued againſt him: 


But in this Caſe Execution can never be ſued 
againſt the Heir at Common Law ; therefore 
he cannot ſue to have Execution over in 
Value. 2dly, It ſhould be againſt Reaſon, 
that the Heir at Common Law ſhould have 


lotum Lucrum, and the ſpecial Heirs 7otum 


Damnum. I find in our Books this Reaſon 
yielded, that the ſpecial Heir ſhould not be 
vouched only, becauſe if the ſpecial Heirs 
ſhould be youched. only, they ſhould not 


deraign the Warranty over, which ſhould 
be miſchievous that they ſhould loſe the 

Benefit of the Warranty; but if the Heir at 
Common Law were vouched with them, as 


by Law he ought, all might be ſaved. Co. 


Lit. 376. 6. 


And this latter appears to be the O Opinion 
of Lord Coke himſelf, from the Caſe of Game 
and Sims, Cro. Jac. 218, where the ſame Judge 
ſays, that if the Heir at Common Law be 


vouched for Warranty, who vouches the Heirs 
in Gavelkind becauſe of the Poſſeſſion, they 


all ſhall vouch over, and what is recovered 
in Value ſhall go only to the Heirs in Gavel- 


kind: So if two be vouched where one has 


nothing, and they vouch over, the Recovery 


in Value goes only to him who had the In- 


And 


tere ſt. 


in Point of Deſcent and Partition, 131 


Chap. VI. 
And of the ſame Opinion both as to the word 
Heirs in Gavelkind and Barough Engliſh was 
Holt Ch. Juſt. in the Caſe of 25 and Hay 
ward, Trin. 3 Ann, 


If two Coparcenersi in Gavelkindare vouched Age in Vou- 
as one Heir, the Parol ſnall demur for the No- cher. | 
nage of the Youngeſt, if he be ſeiſed; yet he 
is vouched for his Poſſeſſion, and not be- 
cauſe of the Deſcent of the Warranty. 43 
Ed. 3. 19. 4. 1 Roll's Abr. 144. Pl. 1. 27 
H. 6. 1. 

But it is a good Counterplea i in ſuch 
Caſe, that the youngeſt Son 1s ſeiſed of no 
Part of the Land by Deſcent from the ſame 
Anceſtor, and therefore that the Demandant 
ought not to be delayed by Reaſon of his 
Nonage. 43 Ed. 3. "_ a, Bro, Counterplea <7 
del Voucher, 11. 


If one Parcener i in Gavelkind is Sacha Aid 8 
he may pray in Aid of his Coparceners, that Voucher. 
they may be equally charged, and have the | 
Benefit of the Warranty Paramount, 11 H. 

4. 23. 4. But where in a Cui in vita four 
Coparceners in Gavelkind were vouched, 
and three of them made Default after De- 
fault, upon which Seiſin of the Land was 
awarded for three Parts, and the fourth en- 
tered into the Warranty; it was adjudged 
that he ſhould not have Aid of the other 
three; for the Charge is now equal, and the 
others have loſt their Parts, and if he ſnould 
have Aid of them, he ſhould recover alſo pro 
ratd *gajalt them for his Part, and ſo ſhould 
not 
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a Book I. nat loſe as much as the reſt, but only a Fourth 
Part of the Fourth Part. 19 Ed. 2. Fitab. 
Aide, 172. 1 Roll's Abr. 182. pl. 14. 185, 
; | 5 | 1 


Warranty in Three Men levied a Fine with Warranty 
% 4 * for for the Heirs of them all; the Court doubted 
three, the whether they ſhould receive it, for that the 
Lands being Warranty ſnould be for the Heirs of one in 


Garelkind, certain; but becauſe the Land was Gavel- 


good. kind, and the Conuſors Heirs by the Cuſtom, 


it was admitted. 24 Ed. 3. 66. b. Fitzh. 
Fines, 113, Bro. Fines. 65. Co. of Fines, 
Selt. 3. e 


Of the Parti- The Statute (as it is called) de Conſuetudi- 


tion of Goods 977hys Kanciæ makes mention of a cuſtomary 


in K.. Partition of the perſonal Eſtate of the Ga- 


velkind Tenant at his Death, amongſt his 

Wife and Children, much in the ſame Man- 

ner as 1s the Cuſtom of London: But this was 

at a Time when, by the better Opinions, the 

Writ De Rationabili parte Bonorum was holden 

V. Somn..on to lie by the general Cuſtom of the Realm. 
Gavelk. 95, Glanv, lib. 7. c. 5. Magna Charta, c. 18. 


, Bratt. lib. 2. c. 26. f. 60. 5. Fleta 1235. 
L N. B. 122. 17 Fd, 3. 9. 86. 30 Ea. 3. 25. zi Ka. 3. 
Co Litt, 176. Ręſponder, 6. And Lord Coke's Opinion in 
„ 


2 Inſt. 33. that this Writ never lay by the 
Common Law, is founded on an apparent 
Miſtake of the Paſſage in Bracton, Neg; uxorem 
neq; liberos amplius capere de bonis defuncti 
patris vel viri mobilibus, quam fuerit ets ſpe- 
cialiter relifum, Sc. which in the Book itſelf 
is affirmed of the Cuſtom of ſome Cities and 
Boroughs, in Oppoſition to the general Low 


in Point of Deſcent and Partition. Has. 


of the Land. However it is certain there Chap. VL 
is no ſuch Cuſtom in the County of Kent at 
this Day; Mr. Lambard, who wrote above Pram. 33. 
150 Years ago, ſpeaks of it only as a Thing 

which had been formerly; and though Mr. 

Somner mentions an Inclination in ſome Per- In Pref. to 

ſons of his Time to have revived this Uſage, Gavelkind. 

yet their Endeavours never took Effect: On 

the contrary, the Men of Kent have now be- 

yond Controverſy the ſame Power of diſ- 

poſing of their perſonal Eſtates by Will, as 

the other Subjects of this Kingdom; and as 

to the Diviſion of Inteſtate's Eſtates are 

equally under the Direction of the Statutes 

of Diſtribution : And therefore I ſhall paſs 


over this Partition of Goods as an obſolete 
Matter. | = | 


BOOK ll. 


Of the ſpecial Cuſtoms inci- 
Aent to Gavelkind Lands 


in Kent. 


C H A P; 
Of Tenancy by the Curteſy. 


TT NOW come to treat of the /pecial or 
particular Cuſtoms: which the Courts 
of Law will not take Notice of barely 
on alledging the Lands to be of the Nature 
or Tenure of Gavelkind, but which ought Ante 41, 42. 
to be pleaded as ſpecially as other Cuſtoms; 
ſuch as, according to the Opinion of the 
Court in the Caſe of Wiſeman and Cotton, are 
not properly incident to, or inſeparable from 
the Nature of Gavelkind, and yet are by 
immemorial Uſage annexed to Land of this 
Tenure in the County of Kent equally with 
Partition; and indeed at this Day are more 
_ extenſive than that, theſe ſtill continuing to 
take place (as has been before obſerved) even Ante 7. 
in Lands diſgavelled. . „„ 
: 5 I ſhall 
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Bock II. I ſhall firſt begin with the Tenancy by 


the Curteſy of the Wife's Inheritance in Ga- 
| ; velkind. eng 5 e 
How this 


Cuſtom gif. This was formerly called the Man's I Free- | 


fers from the Bench; and differs from the Huſband's Eſtate 

Curteſy of by the Curteſy of England, both in Quantity, 

England. it being but of a Moiety; and in Quality, 

1 on 1 11 as it is obtained on more eaſy Terms, for 

3. rot. 14. in Children are not neceſſary to intitle to it; 

dorſo. rot. 26. and indeed enjoyed upon different Conditions, 

in dorſo. it being liable to be forfeited by the Marriage 
9 Ed. 3. 38. of the Tenant. 2400 5 

a. Somn. 179. 

whether there be any Uſage in this County 

variant from the Common Law concerning 

Tenancy by the Curteſy, I ſhall not content 

myſelf with this ſhort Account of the Pe- 

culiarities of this Cuſtom, but think it ne- 

ceſſary to cite in a more particular Manner 


what Authorities I have found on Record or 


in the Books in Support thereof, that no 
Room may be left for future Diſputes con- 
cerning it. 0 „ 
i I ' ſhall therefore. endeavour to ſhew, I. 
- ſhew that the ane 4 | 
Huſband is That the Huſband ſurviving the Wife is, even 
intitled, after offer [ſue had between them, by the Cuſtom 


Authorities to 


Jae had, 


+5 Ban - her Gavelkind Lands, and that only while he 
long as un- lives unmarried. 7 TT 5 * 
married. 2. That the Cuſtom gives him the ſame Ad- 
1 vantage, tho' he never had Iſſue by his Wife. 
The firſt is generally accounted the more 
doubtful Point; but I chuſe to begin with 


it, becauſe it will appear to be put moſt be- 


yond Controverly by the Evidence on Record 
as to this Matter; which is very ſtrong, and 
In order of Time as follows: Ry 


But as I have heard ſome Doubt made 


of Kent intitled to no more than a Moiety of 


Ok Tenancy by the Curtefy. 137 
Ttin. Kanc. 39 H. 3. Rot. 14. in dorſo. A Chap. I. 
Cui in vita by John le Moſe and Juliana . ; 
his Wife againſt John Peltebeam, for a M 
Meſſuage and Lands in Malling: Et Jo- Tenantpleads 
© hannes Peltebeam venit, & de medietate that he is ſei- 
prædictorum tenementorum dicit quod ipſe Ae 1 

© non poteſt reſpondere, quia dicit quod non and of chat 
© tenet prædictam terram niſi in Cuſtodia as his Free- 
© cum quodam Ppilippo filio ſuo, cujus Jus & Bench by the 
Hæreditas prædicta terra eſt, & qui eſt eee 
infra etatem & in Cuſtodia ſua, & de al- Tk. 
© teri medietate dicit, quod tenet medietatem tance of his 
* lam tanquam liberum Bancum ſuum per Le- late Wife. 
gem & Conſuetudinem Kanciæ, ed quod præ- 
© dictum tenementum fuit Jus & Hæreditas 
cujuſdam Roſamundæ quondam uxoris ſuæ ; 
& vocat inde ad warrantum prædictum And prays in 
« Philippum filium & hæredem prædictæ Ro- Hon Top 
«© ſamunde, qui eſt infra ætatem: Ideo lo- Wie's Heir, 
* quela iſta, quantum ad medietatem pre- .. 
dictam, quam ipſe tenet in liberum Bancum _ 
| © ſuum ſine die, uſq; ad ætatem prædicti Phi- 

lippi; & de alia medietate prædicta Conſi- 
deratum eſt quod prædictus Johannes Pel- 
© tebeam inde fine die, & Johannes & Juliana 
10 14 pro fall Slamore.”ooEEE 

Itin. Kanc. 55 H. 3. Rot. 7. Aſſiſa ve- ani, 
© nit recognitura fi Simeon de Haliberg & Tenantsplead 
Beatrix Uxor ejus, &c. injuſte diſſeiſive- thatthePlain- 
runt MWill'um filium Jobannis de Herſing tiff was inti- 
* de libero tenemento, &c. Et Simeon & gg e 
© Beatrix uxor ejus dicunt, quod prædictus Cos bn 

on es 4 „quod p 79 Curtely, and 
WilPus injuſte tulit Aſſiſam illam contra that he for- 
eos, quia dicunt quod prædictum tene- feited his E- 
mentum, quod prædictus Yi!Pys poſuit ney 5 
233 py ; ES ying again, 
in viſu ſuo, fuit jus & hæreditas cujuſdam being Gaxel- 
net: © Chriſtiane kind, tc, 
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Ed. I. rot. I. where on this Account, thou 
is but of a Moiety, he has Judgment for the whole. 
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© Chriſtiane quondam uxoris ſuæ, & ſororis 


prædictæ Beatricis, cujus heres ipſa eſt; 


ita quod idem WNilllus vivente prædictä 
© Chriftiand uxore ſui tenuit prædictum te- 
nementum in manu ſua, & poſtea mor- 
© tua eadem Chriftiand tenuit idem Will us 
prædictum tenementum F per legem An- 
* gliz, ſicut ei licuit, quamdin fe tenuit ſine 
* uxore fibi deſponſata; & quia idem Will us 
© poſtea deſponfavit quandam uxorem, idem 
Simeon & Beatrix, ed quod proles ſuſcepta 
c 
£ 
AY 


de prædictis Will'o & Chriſtiand obiit, poſu- 


erunt ſe in prædicto tenemento nomine ip- 
ſius Beatricis propinquioris hæredis præ- 
dictæ Chriſtianæ, ſicut eis licuit ſecundum Le- 


2 


+ The Reader may obſerve, that ſeveral of theſe 


Records take no Notice that the Quantity of the Huſ- 


band's Eftate by the Cuſtom is different from that 
by the Curtely of England; but it will occur at 
the ſame Time that the Queſtion in them was not 
what Part the Tenant was intitled to at the Death of 
his Wife, but only Whether he had by a ſubſequent 
Act forfeited that Eſtate, whatſoever it was; and the 
Concluſion of them all is that the Tenant had loft his 
Eſtate, fo that it became entirely immaterial what he 
had before. The Reaſons of the Huſband's not de- 
manding a Moiety only of fo many Acres, Cc. are, I. 
Becauſe he might remain in the whole guen/q; partitum 
Fuit, Cc. as appears by the Record of Itin. Kanc. 21 
gh his Claim 
2. If the Action was brought after Partition made, 
then he no longer remained Tenant of an undivided 
Moiety, but of Courſe counted for the whole of fo 
many Acres, as were allotted to him on the Parti- 


tion; as we ſee in Itin. Kauc. 6 Ed. 2. rot, 17. The 


reſt of the Records put it out of all Doubt that he is 
but entitled to a Moiety. : 


6 ge 
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6 pem & Conſuetudinem T enementorum in Ga- Chap. I. 


C 


M M M - 


vy binde. — 

Et prædictus Willbus bene 48 quod Plaintiff re- 
ipſe nihil clamat niſi nomine prædictæ Pls; that the 
Lands are not 


Chriſtiane, ſed dicit quod prædictum te- f ſuch Na- 


nementum non eſt talis naturæ, quod is 


qui illud tenent per legem Angliæ, illud 
amittere debeant, licet ad ſecundas nuptias 
convolayerunt; & de hoc fe ponit ſuper 
Aſſiſam. Poſtea prædictus Willbus non eſt Nonſuit. 
proſecutus breve In &c.“ 


In cod“ Itin. rot. 51. Aſſiſa venit recog- Afliſe, 


”" > > & M K 24a X & «E & 


i 
c 
0 


nitura ſi Mabilia filia Dyonifie & alii injuſte 
diſſeiſiverunt Jobannem le Gule de libero 
tenemento ſuo, &c.“ 


Et Mabilia & alli venerunt; & Mabilia Tenant 


reſpondet pro ſe & omnibus aliis, & dicit, pleads, that 
quod prædictum Meſſuagium & terre fue- the Plaintiff 
runt perquiſitum prædictæ Dyoniſiæ matris Tenant by 
ſuæ, quæ nupta fuit prædicto Jobanni le the Curteſy 


Gule, ita quod poſt mortem ejuſdem Dyo- married again 
niſiæ prædictus Johannes tenuit prædicta te- and com- 


mitted Waſte, 
nementa per legem Gavelykynd, & quia fecit that ſhe 


vaſtum & eſtrapamentum de eodem tene- entered, Oc. 
mento peſtquam aliam uxorem duxerat, præ- by the Cu- 
dicta Mabilia intravit in prædicta tenementa ou of Ga- 
per capitalem Dominum ejuſdem feodi, ut“ . 

in hæreditatem ſuam, prout ei bene licuit 
ſecundum Legem & Conſuetudinem Ga- 


 velykindorum.' + 3 
Et prædictus Johannes PTR quod aikil Plaintiff re- 


_ plies, that the 
habuit in prædictis tenementis nomine præ- | Inds ae 


dictæ Dyoniſiæ, quia dicit quod tenementa of his own 
fuerunc perquiſitum ſuum, &c Purchaſe. | 
0 

Juratores dicunt ſuper ſacramentum ſuum „dig and 


quod prædictum tenementum fuit j jus Pre- judgment for 


L 2 8 dictæ the Tenant. 


being ſeiſed as 


* 
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© dictz Dyoniſiæ uxoris prædicti Jobannis, 
© qui tenementum illud poſtea tenuit per Legem 
Angliæ, & quia idem Johannes ſecund; 


maritavit, & fecit vaſtum & venditionem de 


A 


prædictis tenementis, prædicta Mabilia in. 
travit in prædicta tenementa, ſecundum quod 
ei licuit per Legem Kanciæ. Ideo conſi- 
deratum eſt quod prædicta Mabilia & alii 
© eant inde ſine die, & prædictus Johannes 


a a 0&0 


_ © nihil capiat per Aſſiſam, ſed ſit in mi'a, 


Aﬀiſe, 


. : 


 Jtin, Kanc. 7 Ed. 1. Rot. 3. in dorſo, Rex 


Roll. In an Aſſiſe brought by William and 


Tenant 
pleads, that 
he is in by the 
Curteſy o 
England. | 


| Plaintiffs re- 
ply the Cu- 


ſtom of Ga- 


velkind, to 
ſorfeit by ſe- 


cond Marri- 


ape, Or, 


Thomas Sons of Hugh de Hormefdeſholl againſt 
Stephen Arnet, for a Meſſuage and two Acres 
of Meadow in Weſtbyr, the Tenant pleads, 
that the Premiſſes in Queſtion © fuerunt Jus 
& Hareditas Julianæ quondam uxoris ſux, 
* &c. quz inde obiit ſeiſita, de qua ipſe ſu- 
« ſcitavit prolem, unde dicit quod nthil cla- 
mat in prædictis tenementis niſi per legem 
© Angliz ratione prædictæ prolis ex ea ſuſci- 
e 5 
Et iidem MWilfus & Thomas dicunt, quod 
prædictus Stephanus nihil clamare poteſt in 
tenementis prædictis per legem Angliæ, 
quia dicunt quòd prædictum tenementum 
«© tenetur in Gavilekynde, & Conſuerudo de 
© Gavelekynde talis eft qudd cum altquis deſpon- 
© ſavit mulierem habentem hereditatem, & er 


HQ #8 


c 


ea ſuſcitavit prolem, & poſt mortem illius mu- 


« lteris aliam duxerit in uxorem, heredes prime 


© mulieris habent aftionem petendi bæreditaten 


* prime uxoris; & dicunt quod prædictus 
© Stephanus poſt mortem prædictæ Julianæ 
« prime uxoris ſux, matris prædictorum 

ES T illi 


3 
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Milli & Thome, duxit quandam uxorem Chap. I. 
© quz adhuc ſuperſtes eſt. Poſtea venit Ju-, VP 


© rata & dicit qudd talis eſt Conſuetudo Patriæ e ang 
c qualis prædicti Villus & Thomas dicunt, Cc. 
© & quod prædictus Stepbanus quandam aliam 


in uxorem duxit, quæ adhuc ſuperſtes eſt. 


deo conſideratum eſt quod prædictus Judgment for 


© Wil «s & Thomas recuperent ſeiſinam ſuam, the Plaintiffs. 
5 &E. 8 1 
Iin. Kanc. 21 Ed. 1. Berewicke Roll, Rot. 1. Aſſiſe, 

in dorſo. In an Aſſiſe brought by William 

Stoc againſt Robert Son of Robert de Thirling, 

for Lands in Surrey and Weſtbere, the Te- 

nant pleads in Bar, that he is Son and 

Heir of Maud of Weſtbere, who died ſeiſed 


of the Premiſſes in Queſtion. The Plaintiff Plaintiff inti- | 
in his Replication admits that Maud died tles himſelt to 


a Moiety as 


ſeiſed, ſed dicit quod ipſe deſponſavit pre-,. 5 
© dictam Matildam, de qua ſuſcitavit prolem, ge Curly 
* ratione cujus prolis ipſe habere debet me- according to 
dietatem totius tenementi de quo ipſa Ma- the Cuſtom of 
© ti]dga obiit ſeiſita, per Conſuetudinem Kan- Gavelkind. 
* ciz, ed quod tenementa prædicta tenentur 
in Gavilykende, & in eodem morari debet 
© quouſq; partitum fuerit inter ipſum & hære- 
dem. DE: 
The Tenant rejoins, and confeſſes that the 

Plaintiff had Iſſue by Maud, * ſed dicit quod 

* Wil us ea ratione de tenementis quæ tenen- 

tur in Gavylekende ſecundum Conſuetudi- 

nem Kanciæ nihil habere debet; & hoc para- 
* rus eſt veriear e. COR anne, 
Et quia f TOTUS COMITATUS The whole | 


County find 


— 0 | 4 N 272 4 1 ö BY 
* recordatur quòd quilibet vir qui deſponſaverit , Cugom. 


nulierem, que tenementa habet de hæreditate 
„ | | 5 21 For the 
L 4 | . | fu Meaning of 
| | this Expreſſion, fee po/2. lib. 2. c. 7. 
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* ſud, & de ipſd prolem ſuſcitaverit,' poſt mor. 


tem ejuſdem uxoris habere -debet -medietaten 


FEY 


0 


4# A 


Aſſiſe, 


Tenant 
pleads Non- 
tenure, for 
that he had 
been Tenant 
by the Cur- 
teſy, but had 
forfeited by 
the Cuſtom 
of Gavel- 
kind, by 
| marrying 
. : 


The Jury find 
according] 7 


we es. Hep, ⏑ re ůfL „ 


c 
c 


totius hæreditatis cjuſdem tenendam ad termi. 
num vite ſuæ, nifi prius aliam duxerit uxorem, 
Ided conſideratum eſt quod prædictus 
Will us recuperet ſeiſinam ſuam de præ- 
dictis tenementis.* 

In eod. Itin. Rot. 41. An Aſſiſe brought 


againſt Salomon Son of Hugh de Atteſeld, 
who pleads Non-tenure in the following 
{peczal Manner: * Venit & dicit, quod 


NY K R R A AN 29A AG K K M 0 A” 


prædictum tenementum fuit de Gavele- 


© cund, & qudd quædam Criftiana quon- 


dam uxor ſua obliit inde ſeiſita ut de feodo, 
poſt cujus mortem prædictus Salomon te- 
nuit tenementa prædicta per legem An- 


gliæ quouſque ſecundam uxorem deſpon- 


ſaverat, per quod incontinenti per Conſue- 
tudinem de Gavelecund forisfecit ipſe tene- 
menta prædicta; & liberum tenementum 
eorundem tenementorum fuit quarundam 
Jobannæ & Margeriæ filiarum ipſorum Ca. 


lomon & prædictæ Criſtianæ, et qudd 
Criſtianæ prædictæ Johanna & Margeria 


heredes ſunt; inde dicit quod ipſe non 


tenet.“ And Iſſue is taken on the Non- 
0 Juratores dicunt ſuper ſacramentum ſuum 


quod prædicta Criſtiana obiit ſeiſita de te- 
nementis prædictis ut de feodo, poſt cu- 
jus mortem prædictus Salomon tenuit tene- 
menta prædicta per Legem Angliæ gucuſ- 
gue ſecundam uxorem ſuam deſponſaverat, per 
quod incontinenti poſtea liberum tenemen- 
tum prædictum tenementum fuit prædictæ 


Jobannæ & Margeri ie, ut hæredum præ- 
F foe 
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c dictæ Chriſtiane, ſicut prædicitur, unde di- Chap. I. 
c cunt quod prædictus Salomon die & anno, 
| c &c. non tenuit, &c. 


in todem Itin. Rot. 70. In an Aſſiſe In Afife the 
brought for Lands, Part at Common Jury find that 
Law, and Part Gavelkind, Juratores wh ig 8 e 
© ſuper ſacramentum dicunt quod prædicta «fy 7485 
© tenementa-fuerunt jus prædidtæ Alicie ma- velkind mall 
* tris. prædicti Johannis, & quondam uxoris have but a 
prædicti #/i17i, de qua idem Will'us pro- Moiety by the 
© lem ſuſcitavit, ratione cujus prolis idem UNO. 
© illus remanſit in eiſdem tenementis poſt 
mortem prædictæ Alicie, ut in illis que 
tenere debuit per legem Angliæ, quouſq; 

c prædicti Johannes, &c. ipſum injuſte diſſeiſi- 
© verunt; dicunt etiam quod quædam pars 
© prediftorum tenementorum tenetur i in Ga- 

« vilikend unde prædictus Will'us tantum ha- 
gere debet medietatem ſecundum Con Yueſuainees 
c Comitatus i 


Hin. Kanc. 6 Ed. 2. Rot. xy: Aa 1 venit alte. 
> recognitura fi Willbus filius Petri de Mer- 
* dale, & alii injuſtè, &c. diſſeiſiverunt Petrum 
© de Merdale 4 Tiberd tenemento ſuo in Ben- 
ham & Hertlepe, &c. Unde queritur quod 
_ © diſſeifiverunt eum de uno Meſſuagio, decem 
© acris terræ, & octo ſolidatis reddirtis cum 
* pertinentiis, 8 


EE prædidus illus filius Petri reſpondet Tenant 
© ut tenens, &c. & dicit quod prædictus pleads that 
Petrus injuſtè tulit Aſſam iſtam verſus dhe Plaintiff 
Was never 
eum, &c. quia dicit quod idem Petrus ſeiſed, Ec. 
14 „„ 


4 


c 
0 
8 
0 


c 


c 
c 
c 
c 


"8 


aq  &. 7 6% a 


that thePlain- 


tiff was ſeiſed 


as of a Moiety _ 


of the Inheri- 


tance of his 


late Wife, by 


c 


c 
c 
0 


c 
c 


the Cuſtom of g 


_ Gavelkind, 
to hold while 
ſole. 


And being 
ſeiſed, the 


Tenant at 


the Age of 
15 releaſed, 


ee. 
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nunquam fuit in ſeiſinà de prædictis tene- 
mentis cum pertinentiis ut de libero tene- 
mento ſuo, ita quòd potuit diſſeiſiri, & de 
hoc ſe ponit ſuper patriam, & prædictus 


Petrus ſimiliter, Ideo capiatur Aſſiſa; 


© Juratores dicunt ſuper ſacramentum 
ſuum quòd prædicta tenementa, quæ præ- 
dictus Petrus poſuit in viſu ſuo, & unde 
queritur ſe diſſeiſiri, tenentur in Gavely- 


kynde, & ſunt medietas unius Meſſuagii 
viginti acrarum terræ, & ſexdecim ſolida- 


torum redditus cum pertinentiis, quæ ali- 


quo tempore fuerunt in ſeiſinà prædicti 
Petri & cujuſdam Agnetis quondam uxoris 


ipſius Petri, ut de Jure & Hæreditate ipſius 


Agnetis. Qui quidem Petrus procreavit 


de ipla Agnete duos filios, ſcil. prædictum 
Will'um filium Petri, & quendam Rogerum 
poſt- mortem cujus Agnetis medietas eorun- 
dem tenementorum ſecundum Conſuetudinem 
de Gavelykynde remanſit & remanere debuit 
predifto Petro, tenenda eidem Petro ad ter- 
minum vite ipſius Petri, ſcil. quamaiu ſine 
alia uxore ducendd ſe teneret ; & alia me- 
dietas eorun-lem tenementorum inter præ- 


* dictum Will um filium Petri & Rogerum 


c 
a 
£ 


c 


7 
c 
c 
c 


fratrem ejus æqualiter partita fuit, Et di- 
cunt quod poſtea, prædicto Will'o filio Petri 
ætatis quindecim annorum exiſtente, quando 


idem Will'us fuit plenæ etatis ſecundum 


Conſuetudinem de Gavelykynde, ſcil. poſt quin- 
tum decimum annum completum, per quod- 
dam ſcriptum confectum apud London con- 
ceſſit & dimiſit prædicto Petro omnes ter- 
ras & tenementa cum pertinentiis, go 91 

„„ 1 ult 
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© buit five habere potuit in villis prædictis Chap. I. 
per ſucceſſionem hæreditariam de '-predifta wonynred 
© Apnete matre ipſius Willi, tenendum eiderm 
Petro ad terminum vitæ ipſius Petri; præ- 

6 diftis tenementis, unde Aſſiſa iſta arrainata 
« eſt, in ſeiſinà prædicti Petri exiſtentibus: 
Qui quidem Mill'us poſtea rediens ad præ- 

* dicta tenementa factum ſuum prædictum 


© patriz notificavit & ratum habuit. Et And that the 


* dicunt quod prædictus Petrus poltmodiim ® _— af. 
* ſe maritavit & cepit uxorem, & quòd præ- A n 
© diftus Rogerus frater poſtnatus, quamcito Wife, and 
conſtabat ei quod prædictus Fetrus mari- upon the 


© tavit ſe, ut prædictum eſt, vendicavit re- Claim of Re- 


ger, one of 


* fauum prædidctæ medietatis, quam prædidtus the Sons. de. 


Petrus tenuit ſecundim Conſuetudinem præ- Iivered to him 


* diftam, que ei accrevit ratione quid idem his Purparty 
Petrus cepit uxorem, & quod idem Petrus of the ſaid 
* medietatem dictæ medietatis, quam idem In Es on 
Petrus tenuit per prædictam Conſuerudinem rfeited. 
per prædict m 
de Gavelykynde de proparte ipſius Rogeri, 
liberavit eidem Rogero: Et quod prædictus gut u. 
Will'as Querens, ſciens quod prædictus made no 
Petrus pater ſuus ceperat uxorem, ſicut Claim for 
prædictum eſt, nullum clameum appoſuit above a Year 
verſus ipſum Petrum pro parte ſua de hæ- _ « Falk, 
reditate habenda, fed morabatur cum ipſo 
Petro per unum annum & dimidium, poſt- 
* quam idem Petrus cepit prædictam uxorem 
ſuam ſecundam, abſq; aliquo impedimento 
prædicto Petro inde faciendo; & ſic idem 
Petrus remanſit in ſeiſinà de prædictis tene- 
mentis per totum tempus prædictum paci- 
f fice, quouſq; prædictus Will'us filius Petri 
© ipſum Petrum inde ejecit. Ideo Conſide- 
f ratum eſt quod prædictus Petrus recuperet 
Dn” ſeiſinam 
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BookIT. * ſeiſinam ſuam de medietate prædictorum 
SS *<« tenementorum, unde queritur ſe diſieiſiri, 

Judgment for e ſcil. de illà medietate, quæ cecidit in pro- 


eee 7 Partem prædicti Will'i filii Petri, quando 


Tenant had participatio prædicta facta fuit ! inter ipſum 


releaſed, Sc. Will um & Rogerum fratrem ejus, ut præ- 
© dictum eſt, per viſum Recognitorum, & 


© damna ſua, que taxantur per eoſdem ad 


© unam marcam; & Wil/us filius Petri in 
mia, &c. Et quoad aliam medietatem eo- 


rundem tenementorum, quæ remanſit præ- 


dicto Petro poſt mortem prediaz Agnetis, 
© tenenda eidem Petro ſecundum Conſuerudi- 
nem de Gavelykynde in forma prædictaà, ut 


« predictum eſt, Dies datus eſt eis de audi- 


© endo judicio ſuo hic die Martis, Cc. Poſtea 
ed illum diem venit prædictus Petrus, & 
* alii non venerunt; & quia per Aſſiſam præ- 
„Net The 3 Kompertum eſt, quòd prædictus 
Words, fur © Will'us * ſecundum Conſuetudinem de Ga- 
plenæ atatis, © velykynde, tempore quo conceſſit & di- 
ſeem to be © milit prædicto Petro prædictam medietatem, 
left out of the « quæ ei remanſit, &c. & factum ſuum cum 


Record; for 
they are ne- © patria iſta ratum habuit, moram faciens 


ceſſary to © cum prædicto Petro, ut prediftum eſt; & 


compleat the * quod idem Petrus ſeiſinam ſuam inde con- 


denſe, © tinuavit, quouſq; prædictus FilPus poſtea 


per longum tempus ipſum Petrum inde con- 

© tra factum ſuum ejecit, Conſideratum eſt 
* quod prædictus Petrus recuperet inde ſei- 

_ © finam ſuam per viſum Recognitorum, & 
ddamna ſua, que taxantur per eoſdem ad 
* unam marcam; & Will us in mia; Et ſimi- 
© liter prædictus Petrus in mia pro falls cla- 


more verſus alios 1 in brevi, . 
| There 


\ 
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There is a Report of this laſt Caſe, among Chap. I. 
others of the ſame Eyre, given to Lincolns 3 
Inn Library, by Hale Ch. Juſt. 

And it appears further by Jobn Scerre's Caſe, 
to be found inter Plac. Af. in Com. Kanc. 3 
Ed. 2. And Alexander de Greenherhe's Caſe, 
Af. in eod. Com. 15 Ed. 2. & Robert le Py- 
koc's Caſe, AJ. in eod. Com. 17 Ed. 2. & 19 
Ed. 2. & William de Adehullegate's Caſe, A,. 
in eod. Com. 19 Ed. 2. That Tenant by the 
Curteſy of Gavelkind Lands is intitled but to 
a CORN: 5. 

9 Ed. 3. 38. a. A Progipe brought ect 
a Man, who pleads that the Tenements are of 
the Nature of Gavelkind, and that he holds 
them as Free Bench in the Name of Dower, 
as a Moiety of the Tenements that were his 
Wife's, now of the Inheritance of John Son 
and Heir of his Wife, and prays Aid of him, 
and ſays he is under Age, &c. and thereupon | 
the Parol demurred. 1 


Mich. 13 Bir. . C B. Rot. 64 6. Kanc. Trepats, 
In an Action of Treſpaſs brought by Richard _ 
Bak and William Holy againſt Tho. Claver, for 
breaking their Cloſe at Bakchild and Tonge, 
Sc. and cutting down the Corn, &c. 
The Defendant pleads, © Quod quædam 8 
Godelina Claver, quæ fuit uxor ipſius pleads the 


Thome Claver, fuit ſeiſita de uno meſſua- Cuſtom of 
Gavelkind 


* 


nico ſuo ut de feodo, quæ tenementa ſunt a Moiety of 
the Eſtate of 


Hs late Wife, while he lives unmarried, and intitles himſelf by it. 
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148 Ok Tenancy by the Curtely. 
Book II. de tenura de Gavelkynde in Comitatu Kay. 
to © cz, & inde obiit ſeiſita, & ſecundum con- 
© ſuetudinem de tenura de Gavelkynd de te- 
© nementits, unde mulieres fic ſeiſitæ ſunt, 
© virt poſt mortem earundem mulierum de- 
© bent tenere medietatem tenementorum il- 
© lorum pro indiviſo [*: fimul cum Hare- 
* dibus] earundem mulierum, dum tamen viri 
prædicti ſe tenent non maritatos; & dicit 
* quod prædicta Godelina obut ſeiſita de tene- 
mentis prædictis in Bakchild, unde locus, 
in quo ipſi ſupponunt tranſgreſſionem præ- 
© dictam fieri, eſt parcella ; poſt [cujus mor- 
* tem] prædicti Ricardus Bak & Will'us Holy 
© tenementa prædicta unde, &c, intraverunt, 
© & terram inde ſeminaverunt, . . . . Thomas 
* Claver ut vir ejuſdem Godelinæ, pro eo quod 
ad ipſum pertinuit habendum medieta- 
© tem ſecundum {conſuetudinem] predic. 
tam intravit tenementa prædicta, & me- 
dietatem bladorum ſuper terram prædictam 
© ſeminatorum meſſuit, prout ei bene licuit, 
4 &e. 8 | 5 7 


Plaintiffs re- The Plaintiffs reply, Quod conſuetudo 
Jags Ne de Gavelkynd talis eſt, quod fi hujuſmodi 
Suro 1 or c viri & mulieres habeant exitum, inter ſe, 

the Huſband . 8 | IS 5 | | 
to have a © quod [tunc] hujuſmodi viri habebunt me- 

Moiety after dietatem terrarum & tenementorum muli— 
Iſſue had, but © erum prædictarum, dum tamen ſe tenuerint 


5 © [non] maritatos, & fi contingit hujuſmodi 
CO | | | | 


*. » o 


* 1 _— 


. N. B. The Roll being much damaged by Wet 15 
obliterated in all the Places between the [] and ſup- 
plied only by the Senſe. | 1 . 


c yiros 


1 
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t viros & mulieres non habere exitum inter 
© ſe, [tunc] poſt mortem mulierum predic- 
© tarum non debent habere aliquam partem 
6 terrarum & tenementorum mulierum præ- 
© diftarum, [& dicunt] quod prædicta Go- 
© delina obiit fine hærede inter ſe & prædictum 
* Thomam Claver exeunte; & hoc parati ſunt 


« yerificare, unde petunt judicium & damna, 


a &c. 


Et prædictus Thomas dicit, quod Con- Defendant 


© ſuetudo del Gavelkind talis eſt, quod five rejoins, that 


the Cuſtom 
gives the 
Huſband a 
Motety, whe- 


© hyjuſmodi [viri & mulieres] habeant exitum, 
* five non, quod viri poſt mortem earundem 
* mulierum debent habere medietatem tenen- 


© dam in forma ſuperiùs per ipſura Thomam ther there 


* declarata ; abſq; hoc quod aliqua talis con- 
© ſuetudo habetur in Gavelkynde, prout præ- 
* dictus Ricardus Bak & Will'us Holy ſuperits 


were Iſſue or 
no, and tra- 
verſes the 


Cuſtom al- 


© allegaverunt ; & de hoc ſe ponit ſuper pa- ledged by the 
© triam, &c. & prædictus Ricardus Bak & Plaintiffs. 


Millius Holy ſimiliter. Ideo, &c. præcep- Iſſue thereon, 
© tum eſt vicecomiti quod venire, & c. Ad 

quem diem venerunt partes prædictæ, & 
* vicecomes non miſit breve. Ideo ſicut prius, 


© &c. ad recognoſcendum, &c.' 
is no Verdict entred. 5 


But there 


And laſtly, in an Ejectment between Wood 


on the Demiſe of Valſb and Baker againſt 
Tefferies, tried at the Summer Aſſiſes for Kent 


in 1739, before the Lord Ch. Juſt. Lee, it was 


found to be the Cuſtom of Kent, that the 


Huſband, who has Iſſue by his Wife, ſhall 
be Tenant by the Curteſy of a Moiety only 


of her Gavelkind Lands. And accordingly 


Baker, 


Sa 


128 
7 


q i 
1 


lives unmar- 


Ok Tenancy by the Cutteſy.: 
Baker, the Tenant by the Curteſy, had a Ver- 
dict for a Part only. Indeed the Premiſſes 
in Queſtion being of ſmall Value, the Mat- 
ter was not greatly conteſted; the Proof 
of the Cuſtom was by two Attornies of Note, 
who gave Evidence of the general Reputation 
of the County: And nothing was attempted 
to be proved to the contrary. 


This Series of Precedents ſtands contra- 
dicted by no Caſe whatſoever, that I have 
been able to find, except a ſhort Anonymous 
Note in Style's Practical Regiſter 314, 322, 
where it is ſaid to have been holden in 
B. R. Mich. 22 Car. that by the Cuſtom 
of Kent, if a Man has Iſſue by his Wife, 
then he ſhall be Tenant by the Curteſy of 
all the Gavelkind Lands his Wife was ſeiſed 

of, and though he marry again he ſhall not 
forfeit his Eſtate. Were this Book of greater 
Authority than it is, (being but of little, ex- 
cept as to Matters of Practice) and the Caſe 
taken to be truly reported, it could not coun- 
terbalance the Weight of the others to the 
contrary, But I had the Curioſity to ſearch 
the Rolls of that Term, and could find no 
Caſe entered on Record as of that Time, in 
which this Matter could come Joliet be- 
fore the Court. 
Authoritieno 1 fhal roceed to ſh h Pl 
ee e b. D ew in the next Place, 
| Huſband is that the Cuſtom of Kent, tho? leſs indulgent 
intitled to a than the Curteſy of England to ſuch Huſ- 


Moiety as hands as have Iſſue by their Wives, is more 


Jong as he favourable than the Common Law to thoſe 


ned, tho” no that have none, giving them an equal Ad- 
Ive had. | I vantage 
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vantage with the others, viz. I Moiety as Chap. I. 


long as they live unmarried. And. notwith- 
ftanding this be made a Doubt in the Re- 
cord: laſt cited of Mich. 13 Rich. 2. yet 
that Caſe is in ſome Meaſure an Authority 


for the Cuſtom ; for the Defendant, who 
claimed to be Tenant of a Moiety, though no 


Iſſue had, having taken Poſſeſſion of the Pre- 
miſſes, the not bringing on the Cauſe to 
Trial was a Kind of tacit Acquieſcence in his 
Right. And though ſome of the foregoing 


Records, which ſay, that ratione Prolis ſuſci- 


tate, Sc. tenuit, ſeem to make that a pre- 


vious Qualification, yet they are properly 


explained and anſwered by is following Au- 
thorities. 

Firſt the Cuff renal itſelf: © If a Man ook 
« a Wife that has Inheritance of Gavelkind, 


© and the Wife dies before him, let the 


© Huſband have the Moiety of thoſe Lands 


« and Tenements, whereof ſhe died ſeiſed, 
« ſo long as he holds himſelf a Widower, 


« without doing any Eſtrepement, Waſte or 
% Exile, whether there were Iſſue between them, 
« or not: And if he takes another Wife, let 
« him loſe all.“ 


In a Writ of Dower brought for a Moie- 


ty, in tin. Kanc. 25 H. 3. {to be found in 


the Appendix to Somner on Gavelk. 179.) by 


Burga late Wife of Peter de Bendings againſt 
the Prior of the Holy Trinity in Canterbary, 
the Demandant dicit, quod Manerium eft Ga- 
velkinde & partibile, ita qudd Robertus de 


Valoignes Dominus de Sutton, qui duxerat in 


uxorem Matildam de Welles, cujus Hæreditas 


ud OY fait, poſt mortem illius Ma- 
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162 Df Tenancy by the Cutteſy. 
Book II. tilde habuit nomine Franci Banci medietatem 
WYy— ilius Manerii. And no mention is made of 

any Iſſue between them. 
Nor is having Iſſue ſet out as neceſſary 
to entitle the Huſband to a Moiety, by the 
| following Record of Itin. Kanc. 39 H. 3. 
2 Rot. 26. in dorſo. Aſſiſa venit recognitura 
© fi Andreas Coin, cuſtos terre & hæredis 
© Laurence fil Johannis le Bretun, & ali 
© injuſte & ſine judicio diſſeiſiverunt Roge- 
© rum le Linus de libero tenemento ſuo in 
< ſuburbio Cantuar. Et unde queritur quod 
© diſſeiſiverunt eum de medietate undecim 

2 © acrarum terre, &c. Et dicit quod præ- 

The Plaintiff © dicta terra aliquo tempore fuit jus & hæ- 

— * © reditas cujuſdam Godeline quondam uxoris 

the Curteſyof ſuæ, & ipſe Rogerus poſt mortem prædictæ 

a Moiety by Godeline fuit in ſeiſind de meatetate predifie 

the Cuſtom © ferre ut de libero tenemento ſuo ſecundum con- 

_ ofGavelkind. © (or dinem Kanciæ per magnum tempus 
© quouſq; prædictus Andreas & alii inde ipſum 

© diſſeifiverunt. ** 
Et Andreas & alii veniunt, & Andreas 
dicit, quod injuſte tulit iſtam Aſſiſam, 
J © quiadicir, quod prædictus Rogeras nullum 
© liberum tenementum potuit clamare in 
© prædidtà terra poſt mortem prædictæ Go- 
© deling uxoris ſuz, quia bene cognoſcit 
© quod prædicta terra fuit jus & hæreditas 
prædictæ Godeline uxoris ſuæ, ſed dicit, 
© quod predictus Rogerus, antequam præ- 
© dictam Godelinam deſponſaſſet, conceſſit 
ipſi Godelinæ quod ft contingeret ipſam 
© decedere ante prædictum Rogerum, quod 
idem Kogerus nihil clamare poſſet in aliqua 
© parte prædictorum tenementorum ratione 
„ . | | © [ibert 


A 
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© liberi Banci ſui, ſed prædicta tenementa de- Chap. I. 
© ſcendere deberent ad hæredes ipſius Gde. 
© line: Et dicunt quòd hac ratione poſuit ſe 
© in ſeiſina quædam Lauretta de prædictis te- 
© nementis integrè; unde dicunt, quod fi 
prædictus Rogerus diſſeiſitus ſit de prædic- 
tis tenementis, per ipſos non eſt diſſeiſitus, 
© immo per prædictam Laurettam; & de hoc 
* ſe ponit ſuper Aſſiſam 
© Juratores dicunt, quòd prædictus Rogerus Verdict and 
per magnum tempus poſt mortem prædictæ Via oor" 
© Godelinz fuit in ſeifind de medietate pra- 
* diftorum tenementorum ut de libero Banco ſuo, 
& poſtea venerunt prædictus Andreas & alii, 
© & ipſum de prædicta medietate ejecerunt; 
unde dicunt quod prædictus Andreas & alii 
prædictum Rogerum injuſte diſſeiſiverunt. 
© Ideo conſideratum eſt quod prædictus Ro- 
© gerus recuperet ſeiſinam ſuam per viſum 
* Juratorum, & prædictus Andreas & alii in 
* mia.” 
 Paſe. 16 Ed. 3. Fitzb. Aid, 129. It is 
pleaded that the Huſband held the Land of 
his Wife by the Uſage of Gavelkind, though 
they never had any Ifſue between them, and 
not deniec. 
Paſc. 19 Ed. 3. Aid. 144. 1c 1 is pleaded, 
that by the Uſage of Gavelkind in Kent, the 
Huſband ſhall, after the Death of the Wife, 
hold the Moiety of the Lands of the Inhe- 
ritance of the Wife, as long as he lives un- 
married. And it is mentioned i in the Caſe, 
that the Wife died without Iſſue. Note, in 
the Printing of that Caſe the Words le Baron 
are miſplaced. ES 
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Book II. 


Ot Tenancy by the Curteſy. 
In the Caſe of Dane v. Johnſon & al. Paſ., 


Wyo 4 Eliz. C. B. Rot. 1022. Kanc. Co. Ent. 


602, It is pleaded, that the Lands are, and 


from Time to the contrary whereof, Ec. have 
been, of the Nature and Tenvre of Gavel- 
kind in the County of Kent; © and that the 
© Huſband of every Wife dying ſeiſed of any 


e Lands or Tenements in the faid County, 
of the ſaid Nature or Tenure, in her De- 
I meſne as of Fee-fimple or Fee. tail, ac- 
e cording to the Cuſtom in the ſaid County, 


« for all the Time aforeſaid uſed and ap- 

proved, ought and have uſed to hold and 
te enjoy the Moiety of all ſuch Lands and Te- 
te nements, of which ſuch Wife died ſeiſed, 
te as aforeſaid, after the Death of ſuch Wife 
« ſo dying ſeiſed as aforeſaid, quring the Life 


of ſuch Huſband, if uch Huſband lived 
e ſole and unmarried ; and that the faid Nich. 
< was, and yet is ſeiſed of the ſaid Moiety 


de with the Appurtenances in his Demeſne as 
of Freehold, as Tenant thereof by the 
ce Cuſtom aforeſaid.” It appears indeed by 
the Caſe that the Huſband had Iſſue by his 
Wife, but that Circumſtance is not ſup— 
poſed to be neceſſary, the Cuſtom being 
pleaded in general for the Huſband of every 
Wife. 

By the Cuſtom of Gavelkind a Man ſhall 
be Tenant by the Curteſy without having 


any Iſſue. Co. Litt. 30. 3. 111. a. And 
the ſame Thing is agreed in 2 Sid. 153. 
| Browne and Brookes, and Wiſeman and Cot- 


fon, Raym. we! 


Tenant. 


Ok Tenancy by the Curtely. 


kind Lands, whether he have Iſſue or no, until 
he marry. Noy's Max. 27. 
By the Cuſtom of Kent, if the Wife | is 


ſeiſed of Gavelkind Lands, and dies without 


having had Iſſue by her Huſband, he ſhall 
be Tenant by the Curteſy of Half the Lands, 
ſo long as he lives unmarried; but if he marry 


Tenant by the Curteſy of Kent of Gavel- 


"1 "ys 
Chap. I- 
Dow Co 


again, he ſhall forfeit his Eſtate in the Land. 
Mich. 22 Car. B. R. Style's Prat. Reg. 314, 


322. 
Maritus uxoris decedentit, ſiue 7 beros er ed 
ſuſceperit, ſive non, terras bujus g eneris [Ga- 


welkind] accipit ex ſemiſſe, quamdiu manet in- 


nuptus. Tho. Smith de Rep. Angl. 109. 


Add to theſe this Verdi& i in the very Pot 
© Aſſ. in Com. Kanc. 16 Ed. 2. Aſſiſa venit 
© recognitura ſi Willus de Dagenham & Jo- 


Aſſiſe. 


* hannts de Eſtlond injuſte, &c. diſſeiſiverunt 


Mill'um le Pede de libero tenemento ſuo in 
© Stoke in Hoo, & Villis Sanz Marie, Sante 
y ' Werburgs. & omnium Sanctorum in Hoo poſt 


* primam, &c. & unde queritur, quod diſ- 
* ſeifiverunt eum de medietate triginta quinque 


* acrarum terre, & quatuor viginti acrarum 

* mariſci cum pertinentiis. 

Et Willus de Dagenham & Johannes ve- 

© niunt, & reſpondent ut tenentes, &c. & 
*dicunt quod Aſſiſa inde inter eos fieri non 
© debet, quia dicunt quod quædam Margeria 


Tenants | 
make Title 

as Heirs to 
Weir Mother. 


mater ipſorum Willi & Jobannis, cujus 


* hzredes ipſi ſunt, aliquando tenuit præ- 


dicta tenementa in viſu poſita, & inde obiit 
6 ſeiſita in Dominico ſuo, &c, ſecundum 


M2 Con- 
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© Conſuetudinem de Gavelykynde poſt cujus 
mortem ipſi intraverunt ut hæredes, &c. & 

prædictus Mill us Pede, qui fuit vir ipfius 
Margeriæ, intruſit ſe in prædictis tenementis, 
& ipſi hoc permittere noluerunt pro eo quod 


non fuit exitus inter eos; unde petunt judi- 


Pliintiff re. 


* cium ſi de hac intruſione Aſſiſam inter eos 
© habere debeat. 
Et WilPus Pede dicit quod endö Con. 


plies, that he c ſuetudinem de Gavelykynde quilibet vir habere 


is entitled to « 


a Moiety as 


Tenant by * 


the Curteſy 
by the Cuſ- 
tom of Ga- 


velkind, tho? 


no Ifue had. 


debet medietatem terrarum & tenementorum, 
< quz fuerunt uxoris ſuæ de hæreditate ſus, ad 
© tenendum ut liberum tenementum ſuum 
© dummodo, &c. unde dicit quod! ſecundum 
© Conſuetudinem prædictam ipſe intravit in 
£ predicta tenementa, ſicut ei bene licuit, & 


© inde fuit ſeiſitus ut de libero tenemento ſuo, 


quouſq; prædicti Milllus Dagenham & Jo- 
© bannes ipſum inde injuſte diſſeiſiverunt, &c. 
Et Will us & Johannes dicunt quod non eſt 
* hyjuſmodi Conſuetudo in Kancid de tene- 
mentis de Gavelykynde; & de hoc ponunt 


© ſe ſuper Aſſiſam, & prædictus Will'us Pede 


verdidt finds 
the Cuſtom 


a ecordingly. 


© ſimiliter : Ideo capiatur Aſſiſa. 
Juratores de aſſenſu partium electi di- 
© cunt ſuper ſacramentum ſuum, quòd Con- 
© ſuetudo de Gavelykynde talis eft, qudd qui- 
© libet vir habere debet poſh mortem uzoris 


© medietatem omnium  terrarum & tenementc- 


rum, quæ fuerunt ipfius uxoris de hereditate 
* ſud, five habeatur exitus, five non, ad tenen- 
dum ut liberum tenementum ſuum, quouſque 
© ea forisfecit ſecundum Conſuetudinem Frædic- 


tam. Et quia prædictus Will'us Dagei- 


bam & Jobannes ſatis cognoverunt in Cu- 
c 
ria, 
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fa, qudd prædictus Vill us Pede ſeiſitus fuit Chap. I. 
de tenementis in viſu poſitis, & per eos diſ- — 

« ſeiſitus, Ideo Conſideratum eft quod recuperet Judgment for 
© inde ſeiſinam ſuam per viſum recognitorum, * 
& ſimiliter damna ſua, quæ taxantur per 
Juratores ad treſdecim ſolidos & quatuor 
denarios: Et Will'us de Dagenham & Jo- 

hannes committuntur Goalæ. Poſtea fece- 

runt finem cum Domino Rege pro quadra- 

* ginta denariis, &c. 


And to cloſe all; this Cuſtom, as ſet down 
in the Cuſtumal, more beneficial in one re- 
ſpect than the Common Law, that the Huſ- 
band ſhall hold over, though he never had 
Iſſue by his Wife, but leſs in others, viz. that 
he ſhall have but one Half, though he have 
Iſſue, and that with a Prohibition of ſecond 
Marriage, Mr. Lambard, who was well ac- 

quainted with the State of the County, af- 
firms to have holden Place, and to have 
been put in Practice in his Time. Peramb. 
5. And according to the belt Inquiry I 

have been able to make, the ſame is the 


general Reputation of the County at this | 
Day. 


There is a Law among thoſe of this. 1. that The Riſe of 
may give ſome Colour to a Conjecture that this Cuſtom. 
this Cuſtom took its Riſe from the common 
Source, of our Gavelkind Cuſtoms the old 
Common Law: It is the 7oth Law of that 
King; where, afrer Mention of the Wife's 

Dower in caſe ſhe ſurvived her Huſband, it 
IS laid, Si Mulier abſque liberis moriatur, 
= 8 Ban. 


— yp ere ne - = — 
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Book II. Parentes ejus cum Marito partem ſuam di. 


we” 


Of Waſte, 


vidant. 


Tenant the curteſy by this Cuſtom 
has no more Power of committing Waite 


than ſuch Tenant by the Common Law. 


Cuſtumal of Kent, infra. Itin. Kanc. 55 H. 


3. Rot. 51. Ante 139. Lamb. Peramb. $4. 


* Here the Word Parentes ſignifies Kindred or Rela. 
tions in general, according to the Signification of the 
French Word Parent, and is ſo uſed ſeveral Times in the 
ſame Laws, Vide 75th Law. H. 1. Et vide Stat. Mes- 


on. c. 6. & Litt, Ser. 108. 
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HE cuſtomary Dower of Lands in Ga- 
velkind was formerly called by the Name 
of Free Bench. Itin. Kanc. 39 H. 3. Rot. 4. 
and Rot. 19. Hin. Kanc. 55 H. 3. Koi. 60. 
25 H. 3. App. to Somn. 178. 
The ſeveral Qualities whereof different 
from the Common Law, may be conſidered 
under the following Heads, | 


1. Of what Part the Widow ſhall be en- 
dowed. 2. The Conditions by which her 
Eſtate may be defeated. 3. Of what Things 
ſhe ſhall be endowed. 4. Of what Eſtate of 
her Huſband. 5. What Remedies ſhe may 
have for her Dower. 6. The Manner of de- 
manding this cuſtomary Dower. 7. The 
Manner of Aſſignment. 8. Of Waivure of 
her cuſtomary Dower. 


1. By the Cuſtom of Kent, the Wife, after 1. Of what 
the Death of her Huſband ſhall have for her Part he 
Dower a Moiety of all his Lands and Tene- _ ay 
ments of the Nature of Gavelkind. Lam. . 
| Peramb. 553. Stat. de Conſuet, Kanc. Stat, de 
Prerog. Regis, c. 16. 7 Ed. 2. Mayn. 2 36. 
Tin. Kanc. 8 Ed. 2. Aſſiſe, 386. 13 Ed. 3. 
View, 104. F. N. B. 150. O. Cro. Elix. 
127, 825, 21 Ed. 4. 54. 4. Cro. Car. 562. 
Co. Litt. 33. I. 111. 3. 7. Jones, 6. 2 Sid. 

5 1 . 
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Book II. 


2. On what 
Conditions. 


Ok Dower. 
154. 1 Sid. 138. Raym. 76. Dav. 50. Somn. 
48, 53, 146. And Numberleſs Inſtances | In 
the Kentiſh Trers. 
2. But ſhe holds not her Dower abſolutely 
for Life, but only as long as ſhe lives Chaſte. 
21 Ed. 4. 54. a. Cro. Eliz. 121. Hunt and 


 Gilburne. Ibid. 8 25. Davis and Selby. Tho, 
Smith de Rep. Angl. 109. Noy's Max. 28. 
T. Jones, 6. Lady Cobham and Tomlinſon. 

And unmarried. Itin. Kanc. 55 H. 3. Kot. 


Plac. A. in Com. Kanc. 17 Ed. 2. Joan 


Hows Caſe. Cre. Elia, 121. ; bid. 325. 
Noy's Max. 28. F. Jones 6. Co. Litt. 33. 6. 


111. a, Lamb. 556. 8 Ed. 2. Mayn 284. 


2 Ed. 4. 19. Moor 260. If ſhe. commit 
Fornication in her Widowhood, or take a 


Huſband after, ſhe ſhall loſe her Dower. tat. 


17 Ed. 2. De Prerog. Reg. c. 16. 


The like Condition in Reſtraint of a ſe- 
cond Marriage was antiently annexed to 
Dower at the Common Law. Tenetur tamen 
Mulier cum aſſenſu Warranti ſui nubere, vel 


Aotem amittet, Glanv. lib. 7. c. 12. That 


is, with the Conſent of the Heir, or him in 
Reverſion, whom ſhe may vouch by an im- 
plied Warranty. And in the ſame Senſe is 
the Word Warrantus uſed concerning this 
Cuſtom of Kent. Plac. Af. 52 H. 3. in Com. 
Kanc. Rot. 17. Poſt. | 
Nor is it material by our Cuſtom, 1 


the taking Huſband be before, or after Dower 


be aſſigned; for if ſhe marry before, ſhe ſhall 
not afterwards be endowed, if after A ſſign- 


ment, the Heir may enter vpon her. Lamb. 


Peramb. 560. Somn, ab 
| © Per 
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« pro lege oblervatur, fi, cum fuerit ei Dos 
c aſſignata, vel in Com. Kanc. ante aſſigna- 
tionem nupſerit alicui, ſtatim amittit ter- 
c 


ram, quam tenet nomine Dotis de Gavel- 


© kind. Et de hac materia inveniri poterit 
de termino S. M. anno Regis H. 2. poſt 
guerram, in Com. Kanc. Et five ſeyſinam 
0 
* 


habuerit, ſive non, ſi poſt mortem viri in- 


venta fuerit habens in utero conceptum ab 


* alio quam viro ſuo, {i nupſerit, & licet nupta 
* non lit, / vir inventatur, vel puer, vel uterque, 7 


dotem amittet. Bra#?. lib. 4. 313. a. 


The Record above-cited of M. 2 R. H. Mr. 


Fomner takes to be the Cale of I/abella de Gra- 


vene] mentioned a little higher in Brafon 


308. b. where the Cuſtom is thus pleaded, 


Nod þ five ¶Vidua] fuerit in ſeyſind, five non, 


fi poſt mortem viri ſui alium capiat, amittere 


debet dotem, ft in ſeuſind fuerit ; fi autem extra 
ſeyſinam, debet amittere clameum. 


161 
Per Conſuetudinem, quæ in diverſis locis chap. II. 


0 


But though Chaſtity, as well as a ſingle Life! How the In- 
be a Condition of her Eſtate, yet it may be a continency. 


Queſtion whether the Cuſtom require not a 
particular Kind of Proof of her Incontinency, 
before a Forfeiture ſhall be incurred, 

Mr. Lambard, Peramb. 5:7 as to this Mat- 
ter ſays, that the Tenant in Dower has 
©« ſome Conditions waiting on her Eſtate ; 

{© one, that ſhe ſhall not marry at all; another, 
e that ſhe take diligent Heed, that ſhe be not 


% found with Child begotten in Fornication, 
« c. ſo that. the Sin of ſecret Lechery is 


ce but in a ſort forbidden, ſeeing that by the 


© Cuſtom ſhe forfeits not in the latter Caſe, 


26 unleſs the Child be + born, and heard to 
bY cry, 


muſt be 
proved in or- 
der to a For- 
feiture. 
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Book II. « cry, and that of the Country People af. 
Xie, bd by Hue and Cry.” 
And he is ſupported in his Opinion by the 
_ © Conſuetudines Kanciz: Ele eit le Moytie de 
« celes Terres & Tenements a tener tant come 
* ele ſe tient“ Veuve, ou de enfanter ſoit at- 
* raint per le ancient Uſage, ceo eſt aſcavoir 
que quaunt ele enfaunt, e le enfaunt ſoit oy 
orier, e que le Hue le Cry foit leve, e le 
Pais enſemble, e eyent viewe de la Enfaunt 
©e de la Mere, adonks perde ſon Dowere 
of entierment, e autrement nyent, tant come ele 
Ce tient Veuve.“ 


| Afiſe. © And this is further verified by Jin. 17 
Ed. 2. coram Rege Rot. 32 Kanc. f Where in 
an Aſſiſe brought by Roberge, late Wife of 
John at Combe, againſ Thomas Son of the ſaid 
John, for a Rent of 15s. and other Tene- 
ments in Moodneſberge, Folteſtane, and Eſhhe 

near Sandwich, the Tenant pleads that the 

Rent, &c. is Gavelkind, and aſſigned by him 

Bar, that the to the Plaintiff as her Dower, 0 Et Quòd 

Premiſles © talis eſt uſus de Gavelkynde, quod fi Viduz 

wars. Ye che poſt mortem maritorum ſuorum ſe marita- 

Plaintiff, and Verint, vel aliquem puerum in || Seneucia pe- 


by the Cuſtom © perint, & puer ile viſus ſuit, aut cognitus, 
of Gavelkind 
forfeited by — 


= on or as the Cuftemal printed by Tottel has it, ut e 
| ou deſenfantee, de enfant Join. atteint f por auncientx Uſages, 
ceſtaſcawoir, Se. 

+ Note, The ſame Record occurs Int. Plac. Af. Kant. 
10 Ed. 3. and was removed into B. K. by Certiorari in 


order to Execution. 
l Sereucia in this Record ſignifies Widowhood. Co. 


Litt. 33. b. in ge. 


vel 
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vel vagiens five clamans audiatur, ſtatim Chap. II. 
« Viduz ille ſecundum uſum prædictum Cw 
« dotem ſuam amittent & forisfacient: & dicit 

« quod prædicta Robergia, poſtquam ipſa do- 

© rata fuir de redditu prædicto & prædictis 

© tenementis, unde, &c. peperit quandam fi- 

© liam Jobannam nomine in Seneucia apud 

* Reculvre, generatam per quendam Simonem 

« Petitz, quæ quidem filia viſa fuit ibidem & 

© cognita, per quod prædicta Robergia reddi- 

tum prædictum, &c. ſecundum uſum prædic- 

© tum forisfecit; unde petit Judicium, &c. 


The Plaintiff, © Non dedicit quin ipſa pepe- Reply, that 
© rit filiam in Seneucia, ſed dicit quod uſus de b the Lag 
* Gavelkynde non eſt talis, qualis prædictus i nö 2 
* Thomas ſuperius allegavit; quia dicit quod feited, unlefs 
© uſus Gavelkyndenſis talis eſt, qudd Viduæ the Child be 
dotatæ, poſt mortem virorum ſuorum pro- wr 3 
lem peperentes in Seneucià, dotem ſuam amit- s 


f a ; 1 and Cry with- 
tere non debent, niſi proles illa inveniatur in the Houſe 


© vagiens ſive clamans infra quatuor muros of which the 

© tenementorum illorum, de quibus viduæ fic Woman is en- 

© fuerunt dotatæ, & quod ipſe, cui tenementa dowed. 

*1lla poſt mortem hujuſmodi viduarum re- 

verti debent, recenter poſt naſcentiam illius 

* prolis Huteſium & Clamorem ſuper pro- 

© lem illam levaverit ; & hoc parata eſt veri- 

* ficare per Aſſiſam, cc. 15 
Et prædictus Thomas dicit, quòd uſus ein: 2 

de Gavelkynde eſt talis, quod in qrocungue uo. 

loco Comitatis prædicti hujuſmodi Viduz pe- within the 

* perint in Seneucia, & proles illa per quem- County the 

* cunque viſa vel cognita, vel vagiens ſive TR 

© clamans audiatur, & clamor & huteſium 1 d Cry, ho 

*leventur, quod Viduz illæ ſecundum uſum Power is for- 

3 pPrædictum feited. 


The Tenant 
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Book II. « prædictum dotem ſuam amittere debent, & 

« forisfient : & hoc petit quod inquiratur per 

« Aſſam, & prædicta Robergia ſimiliter. 
© 1deo capiatur Aſſiſa. 

The Jury find © Juratores dicunt, &c. quòd zalis ef uſus 

the Cuſtom © Je tenementis, que tenentur de Gavelkinde in 

accordingly. « Comtaru iſto, Viz. quod 1 Viduæ poſt mortem 

| * virorum ſuorum ſe maritaverint, vel filium 

© vel liam in Seneucid peperint, dotem ſuam 

© amittent & ſorisfacient, in guocunque loco infra 

« Comitatum iſtum protes illa fuerit inventa da- 

© piens five clamans; ita tamen quòd ille, cui 

5 bujuſmodi tenementa fic dotata reverti debent, 

in proprta perſons ſud, vel per ejus Cuſtodem, 

© five amicum, fi ipſe fuerit infra atatem, re- 

center poſt naſcentiam illius prolis, hoc eft dum 

* prÞles illa fuerit ſanguinolenta, venerit, & 

* ſuper prolem illam Clamorem & Hutęſium le. 

* vaverit ; & petunt diſcretionem Juſticiario- 

But that the © rum, &c. Juratores quæſiti, ex quo non 

Tenant did s eſt dedictum per prædictam Robergiam quin 

"I See c Ipſa peperit filiam in Seneuciâ, ſi prædictus 

de ang Ohe Thomas in propria perſona ſ..a, vel per ejus 

Cuſtodem, ſive per aliquem amicum ſuum, 

© recenter, poſtquam prædicta Robergia ſic 

© peperifſet, levavit Clamorem & Huteſium 

*-ſuper filiam prædictæ Robergiæ, necne, di- 

judgment for © cunt, quod non. Ideo Conſideratum eſt quod 

de Plaintiff. prædicta Robergia Wenne ſciſinoem ſuam, 

Ke. 

And in Co. Litt. 33 b. it is ſaid, that by 
the Cuſtom of Gavelkind the Wife ſhall be 
endowed of a Moiety, ſo long as ſhe keeps 
herſelf ſole, and without Child. 9 5 


But 
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But contrary Authorities are not wanting Chap. u. 


to ſhew that the Condition i is ſtill more ſtrong, 


and that not only Child- bearing, a caſual 


Conſequence of Fornication, and the Detec- 


tion of it in this publick Manner, but the 


Commiſſion of the Act itſelf is a Forfeiture 


of her Eſtate; and ſo it was found by Ver- 
dict Paſch. 4 Ed. 1. C. B. Rot. 21. Kanc. 


and not Rot. 2. as is in 1 Roll's Abr. 558. 


Where in Bar of a Writ of Dower brought In a Writ of 


for a Moiety of Lands in Kent by Margery the Dower. 


Widow of John Godefrey, the Tenant pleads 


that it is the Cuſtom of Gayelkind, ©uod 
Vidua amittet dotem, fi fornicata vel maritata 


fuerit, and that the Demandant had after 
the Death of her Huſband a Son named 


William by one Williom de Emeſby. The 


_ Demandant confeſſes the Cuſtom, but replies, 
* quod: nunquam fuit convicta ſecundum Le- 
gem de Gavelkind; Dicit enim, quod ipſe 
© 1nquiſiviſſe debuit per inſidias, quando ipſa 
uit in parturiendo, & tunc debuiſſet ipſam 
cum puero ſuo cepiſſe cum Clamore & Hu- 
* teſio, Sc. The Tenant rejoins, * Quo1 


* ipſa fornicata eſt, ut prædicitur, & quod 
* ipſa non debet convinci in forma prædictaà, 
& de hoc ſe ponit ſuper patriam; & Mar- 


© geria ſimiliter. Ideò Venire faciat, &c. 
© Poſtea Jurata dicunt, quod prædicta Mar- 
1 * poſt mortem prædicti Johannis viri 


ui fornicata eſt cum prædicto WMill'o de 
© Fmeſby, de quo conceperat prædictum 


* WilPm filium ſuum, & quod Lex & con- 


7 * fuetudo de Gavelykynde ralis eft, quid fi 


f * fornicata 


uxor Pf. mortem viri Jai” nu'ſerit ſe, vel 
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Bock II. * fornicata uit, amittit Dotem uam 2 
— © gudd non neceſſe eſt qudd ipſa capiatur re 

Verdict finds . 7 4 Hat 

the Cuſtom of . puero ſuo in parturiendo cum Hutefio 

Gavelkind to © Clamore. Ideo Conſideratum eft ata 
forfeit Dower © WiIPus & alii eant inde fine die, & Præ- 


for Fornica- © difta Margeria nihil capiat, &c. Sed fit 1 in 
tion, tho? no | 


Hue Ye © ma, &c.“ 
c. * To this may be added Trin. 5 Ed. 2. 


Coram Rege, Rot. 4. Kanc. Alice late Wife 
: of Walter Northwoode brought an Action of 
Treſpaſs. Treſpaſs againſt Henry Nerthwoode, and 
three others, for breaking and entring her 
Houſe at Mepeham, &c. The Defendants 
Plea, that the pleaded, © Quod Mos & Conſuetudo de 
Plain © Gavelingkinde in partibus illis talis eſt, 
mg erg, quod Uxor poſt mortem viri ſul, quamdiu 
IN ower 
in Gavel- © /e bene & honeſt? geſerit, habebit medieta- 
kind, for- © tem omnium terrarum & tenementorum, 
feired by the © quæ foerunt prædicti viri ſui, & / facial 
n for tranſgreſſionem cum aliquo homine poſt 
Fornication. 8 9 858 
1 mortem viri for; amittat Medietatem ter- 
rarum, &c. & pro eo quod prædicta 4, 
licia fecerat Adulterium cum quodam Jo- 
hanne le Tayllur, & habuit quendam filium 
Jobannem nomine, ipſi Henricus & alii in- 
traverunt domum, &c. ſecundum conſue- 
tudinem prædictam: Henry having mar- 
ied the Heir of the Huſband. Er pre- 
dicta Alicia dicit, quod nullam tranſpreſſio- 
nem fecit cum prædicto Johanne le Tayllur, 
nec cum aliquo alio; fed prædicti Henri- 
cus & alii de 1injuria ſua propria, &c. & 
9 hoc petit quòd inquiratur per patriam; & 
The Plaintiff © prædicti Henricus & alli ſimiliter. Ideò 
Nonſuit. „ yeniat inde Jurata coram Rege a die 
| Sancti Mich. in XV. 9155 ubicung; 5 
5 
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© Ad quem diem prædicta Alicia non eſt Ghas: II. 
© proſecuta.”. 2 
And the Words of Bra#on above cited, 
licet nupta non fit, fi vir inveniatur, vel puer, vel 
uterque, dotem amittat, are a further Evidence, 
that ſne may forfeit her Dower without being 
convicted of Child- bearing by the View of 
the Country. _ 
The Statute de Prerogativd Regis is like- 
wiſe general, that if ſhe commit Fornica- 
tion in her Widowhood, or take Huſband after, 
foe ſhall loſe her Dower. And to theſe may 
be added the other Authorities above cited, 
which ſay-generally, that ſhe ſhall hold the 
Moiety ſo long as ſhe lives Chaſte. And Ance p. 225 
indeed could the Widow, who breaks this 
Rule, avoid the Danger of a Forfeiture, by 
withdrawing to lie in out of the County, the 
Condition would be but of very little Ef- 
fect. 
"Theſe Reſtrictions to Chaſtity Wo a kngle Who may 


Liſe being Limitations which determine the take Advan- 


Eſtate ip/o fafo, without Entry, not the Heir tage of the 
only, as in Caſe of a Condition, but any Ferfeiture. 
Stranger, who 1s intereſted, may take Advan- 

tage of the Forfeiture. Co. Litt. 214. 5. 

If Tenant in Dower of Gavelkind ſows Of Emble- 
the Land, and afterwards forfeits her Dower ments after 
by Marriage or Fornication, the Heir ſhall Forfeiture. 
have the Emblements, for her Eſtate is de- 2 Inſt, 81. 

_ termined by her own Act. So if ſhe makes 
a Leaſe for Years, and then takes Huſband, 
the Leſſee ſhall not have the E mblements ; 
for tho' his Eſtate is determined by the Act 
of denke, yet he ſhall not be as to the 
Heir 
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Bock II. 


Where an 
Action lies 
for calling 
Tenant in 
Dower in 


Gavelkind 


Wphore. 


.Df Dower. 


Heir in a his Condition, than is Leſſor 

p. 6. Oland's Caſe, which was 

Feme Copyholder durante vi. 
duitate. 

As Tenant in ty of Sen Lands 

holds only while ſhe remains ſole aud chaſte, 


ſhe may maintain an Action againſt any 


Perſon calling her Whore, if done to im- 
peach her Eſtate; within the Reaſon of the 
Caſe of Bois and Bois. 1 Sid. 215. 1 Lev. 
134. Action on the Caſe for ſaying to a 
Widow, who held an Eſtate while ſhe con- 
tinued ſole and chaſte, that ſhe was a Whore, 
and that he would throw her out of her 


living ; falſly and maliciouſly with an Intent 


to ouſt her of her Eſtate : Moved in Arreſt 
« Judgment, that no ſpecial Damage be- 
ing laid, the Words were not actionable; 


N but the Court held, that the Words coupled 


3. Of What 
Things ſhe 
mall be en- 
dowed of a 
Moiety. _ 


with the Declaration of the Party, import 


Damage in themſelyes in reſpect. of her 
Eſtate. 


Of the Cuſtom not to forfeir Dower for Fe e. 


lony,: ſee PP: Ce 4. 


Asa Woman is to be endowed at Com- 
mon Law of Lands and Tenements, Lili. 
Se. 36. and Co. ibid. fo is ſhe dowable of all 
Lands and Tenements in Gavelkind, as ap- 
pears by the Cuſtumal of Kent infra, And 
the Writ of Dower in this Caſe, as well as 
the other, is de Libero Tenemento, of the Huſ- 


band; from whence it might naturally be in- 


ee that the Dower is equally extenſive in 


both Caſes. 


But 
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But though a Woman ſhall be endowed at Chap. II. 
Common Law of the third Part of the Pro- e pe 
fits, of a Fair, Co. Litt. 32. a. Fitz. Dower, Bailiwick, 65 
81. yet it is ſaid, that if the Cuſtom be that Profits of a 
a Woman ſhall have for her Dower the Motety Fair. 
of all the Lands and Tenements, which were 
her Huſband's, holden in Socage within ſuch 
a Precinct, if the Huſband had a Bailiwick or 

Fair in Fee during the Coverture holden '* 
within the ſame Precin&t, the Wife ſhall A 
not have the Moiety thereof for her Dower, — 
becauſe it is no Tenement, and a Cuſtom ſhall 
be taken ſtrictly. Perk, Sef. 435. Lamb. 
. Noy's Max. 28. 2 Sid. 139. Per 
Newdigate Fuſtice. And 12 Ed. 2. Dower 
157. ſeems to be to the ſame Purpoſe, though 

the Caſe is ſomewhat obſcure. Bur other- 
wiſe it is of a Bailiwick or Fair appendant 
to a Manor or Land holden in Socage 


within ſuch Precinct. Perk. elt. 436. Lamb. 


619 - 
352 


The firſt is undoubtedly true, if it be un- 
derſtood only of ſuch Profits of a Fair, as 
ariſe merely from the Franchiſe, as Toll, Sc. 
and iſſue not out of the Land; for theſe not 

| being. holden by any Tenure cannot be of 
the Nature of Socage, and conſequently not 
Gavelkind; but as ſuch Profits of a Fair, 
which are rather iſſuing from the Land than 
from the Franchiſe, (as Pickage and Stallage) 
may be of the Nature of Gavelkind with Ante; 79. 
regard to the Inheritance, there is no Reaſon 
why the Widow ſhould not have equal Ad- 
vantage with the Heirs, and be intitled to a 
Moiety of them, as incident to the Soil of 
N wh ch 
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Book II. 
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Ss, Lite: 6. 
a. 19 b. 
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which ſhe 1s endowed, they coming. properly 
under the Deſcription of the Word Tene- 
ments; which is a very large Term, com- 
prehending not only Lands, and other cor- 
poreal Inheritances, which are or may be 
holden; but alſo all Inheritances iſſuing out 
of any of them, or concerning, or annexed 
to, or exerciſeable within the Tone, though 
they lie not in Tenure; as Offices, Rents, 
Commons, Profits apprender out of Lands, 
and the hke, wherein a Man has any Frank- 
tenement, and whereof he is ſeiſed ut de li- 
bero Tenemento. 

And accordingly Dower was demanded of 
the Moiety of Stallage ariſing from a Fair 
holden on Gavelkind Lands; and it was ad- 


zudged good without ſaying a Moiety of the 


Profits of the Stallage ; for the Stallage is 
the Profits, and a Woman may be endowed 


of a Moiety of Hed 11 Ed. 3. Fitzh, 


Of Common 
in Groſs. 


Dower, 85. 
Dower demanded of a Moiety of Paſture 


for ſixteen Oxen, and ſix Cows, Sc. to com- 


mon in 500 Acres of Wood: Exception 


taken, that the Writ 1s de libero Tenemento, 


and the Demand of Common of Paſture, and 


therefore the Demand not warranted by the 


Of a Rent. - 


Writ; but the Court held it good, for that 
if ſhe could not recover by this Writ and 
by this Demand, ſhe would be without Re- 
medy. 13 Ed. 2. Dower 161. Mayn. 405. 
8. 6. 

Rent or Common out of Land in Givel- 
kind, Borovgh Engliſh, & Hijuſmodi, which 
is cf antient Time, ſhall be of the Nature 
of the Land, ſo as a Wite ſhall be endowed 


of 


Ok Dower. 171 


of a Moiety, Sc. contra of a Rent or Com- Chap. II. 

mon newly granted, and therefore ſhe ſhal 

be driven to ſhew, whether it is Common 

newly granted, or continued Time out of 

Mind, notwithſtanding the alledge, that by 

the Cuſtom of the Country the Wife ſhall 

have a Moiety of her Huſband's Freehold in 

Dower. 4 £4. 3. 32. Fitzh. Dower, 113. 

Bro. Cuſtom, 58. But as it is now ſettled, 

that a Rent, though newly granted out of Ante 87. 

Gaveikind Land, ſhall follow the Nature of 

the Land, there is the ſame Reaſon, that the 

Wife ſhall be endowed of a Motety, as that 

all the Sons ſhall inherit. | 
That a Woman ſhall not be endowed of a Of Tithes 

Moiety of Tithes impropriate iſſuing out of unpropriate, 

Lands in Gavelkind, vide ante 86. 


hi The Words of the Cifumal, accord- 4. Of what 
ing to Lambard's Copy, are, that the Wife Ear of the 
ſhall be endowed of a Moicty of the Tene- Da uthang 5 

oman ſhall 
ments whereof her Hausband moruſt denn © he ended 
ſeiſi; and Mr. Lambard : IEF 1s oe” Opinion, of 3 Moiety. 
that rhe Wife ſhall not by this Cuſtom be Whether of a 
endowed of a Seifin in Law, as ſhe ſhould Seiiin in Law. I 
at the Common Law; but only of ſuch 
Lands whereof her Huſband was actually 
and really ſeiſed; the Word Veſtu (accord- 
ing to his Interpretation) inforcing a Poſ- 
ſeſſion in Deed, and not in Law only: But 
he cautiouſly bids us enquire how the Uſage 
is. 

There is no Caſe | in the Books to warrant 
this Opinion; and it 1s obſervable that the 
Word Veſtu is not in the Edition of the 
Cyflumal printed by 7: 15 ier 

N nuts 


*. 
> 
* 


l 
j 
t 
os 7: 
1 
1 
10 
o , F 
i 
” 
wh: 
1 þ 
i 1 
1 
| 
1 
l [ 
F ;; ö 
1 : 
U N 
ol i, 
16 
4 
Ws |! 
u: 
in, 
x 
WS 5 
a: l 
{8 
ik 
1 
1 
10 
Wi 
5 
1 
I 
By i 
1 bo 
FR 
TT 
iÞ 
i* 
j 
# 


1 SY — 
. — 


pinch — 8 
r e OO ———_ 


_ = — — 
—— — 


—ͤ —ũm ¼ꝓx de — reere— rns — 


11 
— 


a „ r „ — — — 5 _ 
ITT re i . SSI — 


„ Pk Dower. 


Book H. nuſcript Copy of that Record fairly written 
— on Vellom amongſt a Collection of the old 
Statutes now in Lincoln's Inn Library. But 
were Mr. Lambard's the right Reading, it 
might bear ſome Doubt whether he has not 
ut too ſtrong an Interpretation on this Word; 
for an Eſtate veſted, by no means imports that 
the Tenant has a Seiſin in Deed, but only 
that the Eſtate is not in Abeyance or Con- 
tingency ; and undoubtedly the Eſtate veſt; 
in the Heir at Law immediately on the Death 
of his Anceſtor, which is before Entry called 

a Seiſin in Law, 
But let the proper Senſe of this ſingle Word 
be what it will, it can ſcarce be ſufficient to 
add ſo unreaſonable a Qualification to the 
Cuſtom, as that the Laches of the Huſband 
in gaining an actual Seiſin by Entry, hall 
prejudice. the Wife, without a ſtrong Uſage 

accordingly. 


Whether of Another Queſtion may ariſe on the Words 
the Huſ- moruſt ſeizi, viz. Whether the Cuſtom be, 
ec rag that the Wife ſhall be endowed of a Moiety 
"ine the Co. Only of ſuch Lands whereof Huſband died 
verture, ſeifed 3 f 
And I take it N is no Difference ; in this 
Reſpect between the Common Law, and the 
Cuſtom of Kent, but that, as is laid down in 
Lamb. Peramb. 5:% a Woman after the Death 
of her Huſband ſhall have a Moiety of ll 
ſuch Lands of Gavelkind Tenure, whereof ke 
was ſeiſed of an Eſtate of Inheritance during 
the Coverture, 


| Tor 


For the Demand of this cuſtomary Dower Chap. II. 
of a Moiety 1s not of ſuch Lands and Tene- 
ments only, of which the Huſband died ſeiſed; 
but on the contrary in the Old Extrics 109. 

and Raft. 237. is a Precedent of a Count in 

Dower, wherein the Demandant lays the Cuſ- 
tom to be, that the Wives are dowable of a 
Moiety of the Tenements in Gavelkind, 
whereof their Huſbands were ſeiſed after the | bi. 
Eſpouſals. | 

Aud this Matter is put out of Doubt by | 
the conſtant Manner of pleading ne ung; ſeixi 
gue Dower to Demands of this cuſtomary 
Moiet, which is always in the common 
Form, Die qui ipſam deſpon/avit, nec unguam 
poſtea, fuit ſeiſitus, Sc. ita quod ipſam inde 
dotare potuit. jnftances whereof may be found 
in Itin. Kanc. 55 H. 3. Rot. 25. 34. in dorſo. 
48, 84, 89. Itin. Kanc. 75 Ed. 1. Rex Roll. 
Rot. 6, 10, 14, 22, 23. in. Kanc. 6 Ed. 2. 
Rot. 12, 28, 34, 103:: 20 Ed. 3. Rytey's Plac. 
Harl, ii, Reb. Ent, 241, i. And in 
 Coke's Ent. 248. is a Judement for the Te- 
nant in Dower of Gavelkind Lands on this 
Iſſue found for her. 

And laſtly in the Caſe of Davis and Selby, 
Cro. Eliz. 825. It was adjudged, that the 
Wife ſhould be endowed of a Moiety of ſuch 
Lands of the Tenure of Gavelkind in Kent, 
as her Huſband nad aliened during the Co- 
verture. 


= x * - *& x6 ln 8 r r — 
A AAA. q e 
re Sr ag 2 — 


If two Men be Coparceners of Land in Not of Lands 
Gavelkind, and they make Partition, and one recovered gro 
of them takes a Wife, and the other is im- raid in Aid. 

Pleaded for his Part, and prays in Aid of his 
N 3 Co- 
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5. What Re- 


medies lie for 


this D 2 Wer. 
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Coparcener, and he joins in Aid; and the 


Demandant recovers, and the Tenant has pro 
rata of that which was in the Poſſeſſion of 
his Coparcener; and the n of whom 
the Aid was prayed dies; his Wife ſhall not 
have Dower of that which the other Copar- 
cener has pro rats, becauſe the Title of him, 
who has pro raid, ſhall have Relation to Time 
of the Death of their Anceſtor. Perk. lis. 
Dower, pl. 310. 


A Woman ſhall have the ſame Reme. 
dies fot this cuſtomary Dower of Gavelkind, 
as for Lands at Common Law; as a Writ of 
Dower aude nibil habet in the common Form, 
qudd reddat ei rationabilem dotem, Sc. de li. 
bero Tenemento, Sc. and in her Count ſhe ſhall 
demand the Motety by the Cuſtom. Mayn. 
Ed. , cd 30 £4: 2-26, 4: Or Write 
Right of Dower of a Moiety according to 
the Uſage of Gavelkind, where ſhe his re- 
ceived Part, and is deforced of Part N 
. 7 | 

As the Statute of Morton. c. 1. (which 
gives to the Wife deforced of her Lower, 
where the. Huſband died ſeiſed, Damages to 
the Value of the mean Profits of her Dow er) 
is conſt rued to extend to Copyholds, where 
by the Cuilom the Wife is dowable; for that 
when ſhe is endowed ſhe ſhall have all Fnci- 


dents to Dower; 4 Rep. 30. b. Shaw's Caie, 


Co. Litt. 33. a. it ſeems that with equal 
Reaſon at leaſt it will extend to Dower of Ga- 
velkind Lands. And Feta, lib. 5. c. 24. J. 
344. ſpeaking of this Proviſion of the Statute 
of Mer to, and of Writs of Dower unde nibil 

hatet, 
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habet, ſays, Primum commune breve, ut 
© ſupra, per quod petitur tertia pars Iene- 
* menti, quod fuit viri fui die quo eam de- 
ſponſavit, & poſtea, & aliquando Medietas, 
* ſficut de Socagio; non tamen de omnibus 
* Socagiis, fed de antiquis, & de 11s de qui- 


175 
Chap. II. 
— 


© bus mulieres dotari conſueverunt ſecundum 
© loci & patriæ Conſuetudinem: Quod qui- 


dem breve quandoq; fit clauſum, cum 
© muiteres nihil habent omnino, & quandoq; 
* patens,* cum aliquid habuerint, & aliquid 


© detecerit. In brevi autem clauſo adjudi- 


© cantur damna Mulieribus, ſed in patenti 
4 1 | | | 
non. 


6. As Dower of a Moiety is againſt com- 
mon Right, ſome Cavſe muſt undoubtedly 


be alledged for it in the Demand. Fitzh. 


Dewer, 64; 65:5 £4. 10. 10 Ed. 3. $55 
13 Ea. J. Feber 20. 30 Ed. z. 20; 4 
But the Queſtion is in what Manner ſuch 
ſpecial Cauſe muſt be alledged: 
Itſaid in 5 Ed. 4. 8. 5. That where a 
Woman is to be endowed of a Moiety of Ga- 


velkind Lands, it is ſufficient to ſhew the Cuſ- 
tom without preſcribing in it. Fitzh. Cuſ- 


tom, 4. Note, the Book itſelf is miſprinted, 
the Word nemi before preſcriber being omit- 
ted. EE 


Dower demanded of a Moiety of 24 Acres 


of Land, for that the Land is of the Te- 
nure of Gavelkind, & ſecundum Conſuetudinem 


in Com. Kanc. ab antiquo uſitatam, Women 
ought to be endowed of a Molety of ſuch. 


Lands; the Tenant prayed Judgment of the 


Demand, becauſe it was not ſaid, according; 


N to 


6- Of - ths; 


Manner of 
demanding 
ower of 
Gavelkind 

Lands. 
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to the Cuſtom, a tempore a quo non exiſtit ne- 


— moria uſitatam. But the Prothonotary certi- 


fied that the other was the conſtant Courſe, 
and the Court ſaid, they well knew there 
was ſuch a Cuſtom, and therefore awarded 


that the Tenant ſhould anſwer. 2 Ed. 4. 


19. 
ff there are ſeveral Precedents of De- 
mands of Dower in Kent in this Manner in 
Raft. Eni. 276. a. 238. 3. 239-6. But it 
ſeems this Manner of Demand would not be 


good for Dower of a Moiety of Lands in any 


other County, but the Cuſtom ought to be 


More preciſely alledged; as in the Precedents 


tor Dower of a Moiety of Lands in Norwich, 


or within the Fee of Richmond. Na. 43 


a, 238. be 
And indeed it has hoes of later Times the 
more common Way to demand Dower of 


Gavelkind Lands in Kent according to the | 
Cuſtom Time out of Mind uſed, as appears by 


the Precedents, Old. Ent. 109. Raft. 237. 4. 
Co. Ent. 248, 1 Brownl. Decl. 112. Rob. Ent. 
267, 208, 285. And certainly this is the 
more adviſeable and ſafe Way of Pleading 
ſince the Opinion of the Court, in the Caies 


of Launder and Brooke, and Wiſeman and Cot- 


von, that they will not take Notice of the par- 


_ ticular Cuſtoms annexed to Gavelkind Lands, 
_ unleſs ſpecially pleaded. 


Another Exception taken to the Form of 


the Demand of this cuſtomary Dower in 2 


Ed. 4. 19. was, that the Demandant did not 
ſhew, that ſhe was without Huſband, accord- 
ing to the Cuſtom. But this is never averred 
in che Count, as N by all the 1 | 
an 
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and being a Condition to defeat her Eſtate, Chap. II. 


according to the general Rule laid down in 
Rep. 10. Ughtred's Cale, it ought to come 
on the Part of him that would take Advan- 
tage of it. 


LW ww 


7, Mr. Lambard thinks, that this cuſtomary 7 7. How Dow- 
Dower differs from the Common Law in the * oy ee ag 


Manner of Aſſignment ; for that if the Wife; 
gne 
recover her Dower at Common Law, ſhe ought peramb. 223. 


of Neceſſity to be endowed by Metes and 
Bounds; but in Dower after the Cuſtom ſhe 


may very well be endowed of a Moiety, to 


hold in Common with the Heir, who enjoys 
the other Half. And in this he is followed 
by Mr. Ney in his Maxims, p. 28. 

But the Inſtance put in Perkins tit. Dower, 
pl. 412, which Mr. Lambard cites as his Au- 
thority for this Poſition, is only of an Endow- 
ment of the Wife by the Heir, with her Agree- 


ment to hold in Common; and this is good 


by her Aſſent. And 8 Ed. 2. Itin Kanc. Fitzh. 

Entre, 75. is to the ſame Purpoſe. Though 
in Truth the Caſe was in 6 Ed. 2. Itin. Kanc. 
and is more clearly reported amongſt Caſes of 
that Eyre, given by Ch. J. Hale to Lincoln's Inn; 
where Spigurnel Juſt, (who gave the Rule) 


holds, that the Law will well ſuffer the 
Heir to aſſign Dower to his Mother to hold 


a Moiety in Common with him per mi & 
per tout, but that it would be otherwiſe, 
if ſhe were to recover her Dower by Judg- 
ment. 

And though Conſent of both Parties may 
take away the Neceſſity of an Aſſignment 


S yle 276. 


in Severalty, as well in Dower of a third . 6 aw? 1 
Part, 682. A. pl. 1» 


Ok Dower. 

Part, as of a Moiety, yet it is certain, that 
where the Wife recovers this cuſtomary 
Dower by Courſe of Law, the Sheriff ought 
to aſſign it by Metes and Bounds, ulli as 
in caſe of Dower at Common Iaw; as 1s 
expreſly holden in the Caſe of Davies and 
Selby, Cro. Eliz. 825, That the Widow ſhall 
have the Moiety of Gavelkind Lands by 
Aſſignment in Severalty, and cannor hold 
in Common. And ſo 1 Keb. 583. That 
Feme Tenant of a Moiety in Dower by the 
Cuſtom of Kent, doth recover by Metes and 
Bounds, and 1s no Tenant in Common, un- 
leſs the were the Wife of a Tenant 1 in Com- 
mon. 


- Tein, Fave. 39 H. 3. Rot. 19. in dorſo. In 
a Writ of Right, Jordanus & Godelina di- 
cunt, quod non poſſunt reſpondere; quia 
prædicta Godelina dicit, quod ipſa nihil cla- 


mat in prædicta terra niſi nomine Liberi 
banci ſui de dono cujuſdam Rogers le Bonde, 
patris prædicti Jordani & quorundam Gil- 
berti & Richardi, cujus hæredes ipfi ſunt; 
Et dicit quod ipſa & prædicti FJordanus, 
Gilbertus, & K ichardus tenent prædictam 
terram in communi pro indiviſo, ita qudd li- 
berum bancum ſuum mondum ei alſignatum 
And Litt. Se. 43. ſpeaks of Dower of a 
Moiety, according to the Cuſtom, 7o Hold in 
Severaliy: Which may be a ſufficient Anſwer 
to what is faid obiter by Ferman Juſt. Style 
277. in the Caſe of Booth and Lambert, that 
if Power be of a third Part, it ought to be 
SC by 
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by Metes and Bounds generally; but if of A 
Moiety, it is not ſo. 

Trin. 22 Jab. I. Rot. 3286. 1 Brownl, 
Decl. 112. The Judgment in Dower of a 
Moiety of Gavelkind Lands is, to hold to the 
Widow in Severalty by Metes and Bounds: 
Though 1t is not neceſſary that the e 
be ſo particular. 

Indeed if there be two Coparceners in GK. 
velkind, and one takes a Wife and dies before 
Partition made, the Widow muſt of Neceſſity 
be endowed of the Moiety of a Moiety, to 
hold in Common; in like Manner as at Com- 
mon Law the Widow of a Tenant in Common 
ſhall be endowed of a third Part of a Moiety, 


179 - 
Chap. II. 
— 


1 Keb. 583. 


to hold in Common with the Heir and the 


other Tenant, for that in this Caſe her Dower 
cannot be aſſigned by Metes and Bounds. 
| Lit, Set. 44. 

T! unis Diſtinction is ſopporeed by the Reaſon 


of the Law in other Caſes: The Statute Weſtm. 


2. c. 18. enacts, that the Sheriff ſhall upon an 


Elegit deliver to the Plaintiff a Moiety of the 


Land of the Debtor; and the Conftruction 
upon this has been that he ſhall deliver the 


Moiety by Metes and Bounds, unleſs the De- 


fendant be a Jointenant, or Tenant in Com- 


mon; and then this muſt be ſpecially ſet forth 


in the Return. Hu. 16. 1 Brownl, 38. 1 


Vent. 259. 


Mr. Lambard puts a Queſtion, whether s- Whethes 
a Woman entitled to Dower in Gavelkind by cuſtom ar- 
may wave her Dower of a Moiety after this Power can / 


Cuſtom, and bring her Action to be en- 


be waved for 
Dower at 


dowed of a third Part at Common Law, Common 
and fo exempt herſelf from the Danger of Law, 


the 
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the cuſtomary Conditions, or no? And he 
mentions, that he once heard two Reverend 
Judges of Opinion, that the Woman was at 


Liberty to demand her Dower of a Third or 
of the Moiety; but that it was uttered by 
them on ſudden Speech, and not on ſtudied 
Argument. Peramb. $22, bs. And he ſeems 
to mean the Opinion of Anderſon and Wind- 
ham, Juſtices, reported 1 Leon. 62. Which, 
as it was a ſudden Opinion, ſo it is contrary 

to both the former and later Reſolutions. 


Plac. Af. 5 2 H. 3. in Com. Ranc. int. &. 
de diverſ. Com. Rot. 17. © Præceptum fuit 
« Vicecomiti, quod venire faciat hic ad hung 
diem Juratores Atiſe nove diſſciſinæ, quam 
Certißcation © Thomas de Kancid & Cæcilia uxor ejus ar- 
of Aﬀtie. © rianaverunt coram Roberto Fulcone verſus 

© Fohannem de \ipariits, Wil um de Traty, Ra- 

* aulphum de Bray, Jobannem de Tracy & Mar- 
geriam uxorem ejus, de tenementis in Neo- 
© ton, viz. de tertid parte unius Carpcate 
© terre, ad certificandum de quibuſdam ar- 
© ticulis aſhſam prædictam tangentibus. 
Count that Et prædicti Thomas & Cecilia non vene- 
Plaintiff in e runt, & prædicti Johannes, Willus, Radul- 
he origine! pH, & Jehannes venerunt, & dicunt quod 
Tered « Y prædicti Thomas & Cecilia per prædictam 
Part of a Aſfiſam recuperaverunt ſeiſinam ſuam de 
Carve of © predicto tenemento ut dotem ipſius Cæci- 
Rp * liz; & dicunt quod Conſuetudo Comitatus 
hat by the ©. Kanciæ de tenemento, quod tenctur in Ga- 
Cuſtom of © velykende, tals. eſt, quod quamcito mulier, 
Kent ſhe for- quæ dorata eſt de hujuſmodi tenemento, 


leitedby mare e nupſerit fe alicui, quod ipſa amittat dotem 
rying agaiu. © ſuam 


Ok Dower. TI. 
©ſuam de tenemento, quod tenetur in Gave- Chap. IT. 
* likende ; & quia prædicta Cecilia nupſit pre CY. 
© dicto Thome, prædictus Will us de Tracy 
« ſeiſivit prædictam zertiam partem in manum 
* ſuam, ratione prædictorum 7obannts & Mar 

* geriz, qui ſunt in Cuſtodia ſui, ut Jus & 
© Hereditatem ipſius Margeriæ, ſicut ei bene 
© licuit per prædictam Conſuetudinem; unde 
dicunt, quod Aſſiſa prædicta minus ſuf- 
© ficienter examinata fuit 8 en ar- 
© ticulo. 

Et Juratores examinati ſuper iſto arti- The Tory ful 
© culo dicunt, quod prædictum tenementum, accordingly. 
© &c. tenetur in Gavelykende, & quod Conſue- 
© tudo de tenemento, quod tenetur in Gavele- 

« kenge, talis eſt ſicut prædictum eſt, viz. quod 

* fiqua mulier dotata de tenemento, quod te- 

© netur in Gavelekynde, nupſerit ſe alicui, quod 

© amittat dotem ſuam; Er quod liceat War- 

© zanto Dotis ſeifire prædictam dotem in ma- _ 

num ſuam. Et ideo Conſideratum eſt quod Judgment, 
c prædictus Millbus de Tracy, ratione Cuſto- 

diæ prædictorum Johannis & Margeriæ, re- 

© habeat ſeiſinam ſuam, &c.* 

Exception taken to the Demand of Dower 
of Gavelkind Land in Kent, becauſe it was 
of a third Part, and the Count was amended, 
and made of a Moiety. 2 Ed. 4. 19. 

Dower of Gavelkind Lands in Kent, and 
demanded the Bird Part of the Land of her 
late Huſband ; the Defendant * pleaded, that . 
the Cuſtom here is, that Wives ſhall have a 353 
Moiety for their Dower, and ſhall hold it pjea, Rotin- 
as long as they liye chaſte and unmarried, WAY 5 Ent.245, 
non ſecundiui Curſum Communis Legis; and 
that the Demandant had taken another Huſ- 

vand, 


182 
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Bock II. band, and prayed Judgment if ſhe ſhould have 


Lord Dyer. 1 Leck. 61. 


her Dower; to which the Demandant de- 
murred: And the Court adjudged, that the 
Preſcription in the Bar was good, being in 
the Negative; and Periam 7. ſaid, that if 
he had not pleaded in the Negative, yet the 
Demandant ſhould not have Dower; for the 
Cuſtom, that Wives ſhall have the Moiety, is 
the Common Law in Kent, and no other Law 
runs there. 30 Eliz, Rot. 156. Hunt & 


verſus Gilburne, Cro. Eliz. 121. Goulds. 108. 


x Leon. 133. Moor 260. Sav. 91. Indeed 
the Strength of this Caſe is much taken off 


by its being on Demurrer, which confeſled 


the Cuſtom in the negative and excluſive 


Manner! in which it was pleaded. 
But it was afterwards, upon Evidence on a 


Trial at Bar on this Iſſue, whether it was the 


Cuſtom of Gavelkind, that if the Huſband 
aliened his Land, the Wife might demand a 


third Part for her Dower, or a Moiety at her 
Election, reſolved (the Demandaat not being 
able to produce any Precedents, or Proots, 
that there was any other Dower of Gavelkind 


Lands in Kent than Dower by the Cuſtom) 
that the Cuſtom preciſely is, that ſhe ſhall 


have a Motety; and as it is for the Benefit 


of the Tenant of the Freehold, that ſhe ſhould 


have the Moiety, the being thereby under the 


Reſtraint to hold it only while ſhe lives ſole 


and chaſte, ſhe is bound by the Cuſtom, and 


+ This is likewiſe ſaid to have been the Op! nion of 


OD cannot 
2 
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cannot wave it. Davies & Uxor verſus Selby, Chap. II. 


Cro. Eliz. $25. and the ſame Caſe is cited 


Moor 260. Which overthrows the Diſtinc- . 


tion to which Mr, Lambard ſeems to in- 
cline, from the Words of the Cuſtumal, Mo- 
ruſt ſeizi, That the Conditions laid upon this 
Dower run only to thoſe Lands, whereof the 
Huſband died ſeiſed, and that of ſuch as he 


aliened the Wife was at Liberty either to 
demand Dower at the Common Law, or other- 


wiſe, Peramb. 912. 


By the Cuſtom of Gavelkind, the Wife 


ſhall be endowed of a Moiety as long as ſhe 


keeps herſelf fole, and without Child, which 
ſhe cannot wave, and take her Thirds for 
Life, for in that Caſe Conſuetude tollit com- 
munen Legem. Co. Litt. 3 „ 


By the Statute of Merton, c. 2. All Of devigog 


Widows may deviſe the Crop growing on the 
Lands, which they hold in Dower ; which 


hend Dower by the Cuſtom, as well as other 
Dower. 2 Lust. $1: 


Before Endowments ex Aſenſu Patris were Dower ex 44. 
diſuſed by the F requency of Jointures, the u Parris. 


only Son of "Tenant in Gavelkind could not 


have endowed his Wife ex Aſjenſu Patris of 


ſuch Lands, becauſe, tho' he is Heir apparent 
at that Time, yet there 1s not that conſtant 


and perpetual Apparency that is neceſſary . 


tor that Purpoſe, ſince another Son may be 
born, that will have an equal Right to 1 
laheritance. . 35. 9. 6 kep, 24. 

And 


the Crop on 
cuſtomary 
Dower. 


Words, All Widows, being general, compre- 
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Book II. And the fame Law of the youngeſt Son and 
ones} Heir apparent in Borough Engliſh. Co. Litt, 
35. 6. 3 Rep. 38. a. 6 Rep. 22. a. 


In what Note, A Cuſtom to have a Moiety, or the 
Places Dower wholefor Dower is ſo far favoured in Law, that 
of a Motety + | 75 F | 
may be ſup- it may not only be in a County, City, or an- 
ported. tient Borough, but likewiſe in any Upland 
Town, which is neither City nor Borough, 
Co. Litt. 33. b. 21 Ed. 4. 53. b. Barre, 119. 
The Lands in the Territory of Urchenfeild 
1n Herefordſhire, which deſcend after the Man- 
ner of Gavelkind, have the ſame Privilege of 
Dower of a Moiety, as thoſe in Kent. Taylor 
on Gavelk, 109. So have the partible Lands 
within the Port of Rye in Suſſex. 


3 CHAP. 


CHAP. III. 


Ok the Cuſtomary Wardſhip, and of 
Alienation by an Inkant Tenant in Ga. 


veltzind. : 


BY the old Common Law Guardianſhip Of Wardthip. 


in Socage continued a Year longer 
than it does at preſent; as we fee by the 
-oth Law of Hen. 1. Siquis Pater mor- 
© tuus fuerit, & filium vel filiam hæreditan- 
© dam reliquerit, uſq; ad XV =tatis annos, 
nec cauſam proſequantur, nec judicium 
© ſubeant, ſed ſub tutoribus & actoribus ſint 
© in parentum legitima tutela, &c.* And 
Bracton, ſpeaking of Wardſhips, f. 86. b. 
fays, Si fuerit Heres Sockmanni, tunc 


© demum cum XV annos compleverit, æta- 


tem habere intelligitur, So likewiſe 


Glanv. lib. 7. c. 9. And this is ſtill the 
Ape by the Cuſtom of Kent; for if Tenant 


in Gavelkind die leaving his Heir or Heirs 
within the Age of Fifteen, the next of 
Blood, to whom the Inheritance cannot de- 


ſcend, ſhall (by the Appointment of the Lord, 


if there be ſeveral in equal Degree of Kin- 
dred) have the Cuſtody of the Body, Lands, 
and Goods of ſuch Infant Heir, until he at- 
tain to that Age; even as the Guardian in 


Socage at Common Law ſhall, till the Ward 


is fourteen Years old: But the Lord ſhall 
take nothing for the Appointment, nor ought 
he to tender any Marriage to the Heir. And 
when the Heir arrives at the Age of Fifteen, 


this 
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Book II, this cuſtomary Guardian ſhall deliver up his 
> Goods and Lands to him with the Improve- 
ments, and in all Things ſhall be charged 
and have Allowance as Guardian in Socage at 
Common Law, Conſuetud. Kane. infra. Lamb, 

611, 624. 
What Reme- But over and above the common Remedy 
dies to com- for the Ward againſt the Guardian by Ac- 
pel the Guar- tion of Account, the Lord may by the Cuſton 


dian to ac- 
eee diſtrain the Guardian to yield his Account. 


Lamb. Peramb. 611, 624. 
Replevin; the Defendant makes Conu- 
ſance as Bailiff of the Abbot of St. Auſtin's 
in Canterbury, for that the Uſage of Gavel. _ 
kind is, that the Heir, when he' comes to 
the Age of fifteen Years, ſhall come to the 
Lord's Court, and demand his Inheritance, 
and the mean Profits of the Land; and the 
Lord by Uſage of the Country, by Reaſon 
of his Seigniory, ſhall cauſe his Land to be 
delivered to him, and diſtrain his Guardian 
to yield his Account; and if he be found in 
Arrear, the Lord ſhall] levy of him the Arrears 
by Diſtreſs; and „„ makes Conu- 
ſance under the Warrant of the Steward of the 
Abbot, who was the Lord, to levy the Arrear- 
ages. 18 Ed. 2. Fitæb. Avowry, 220, Mayn. 
Ed. 2. 610. 
As an Action of Account lies at common 
Law againſt Guardian in Socage de ſon Tort, 
_ Litt. ſe. 124. So this Cuſtom of compel- 
ling an Account by Diſtreſs extends to him, 
who is actually Guardian, whether by Right, 
or not. 18 Ed. 2. Avowry, 220, Mayn. Ed. 2. 
610. And Guardian by this Cuſtom, though 
not Prochein 80 but de fon Tort, ſhall 10 
like 


Df the Cuſfomary Wardſhfp, &c. 187 


like Manner be chargeable in an Action of Chap. III. 
Account by the Heir, as ſoon as he arrives at 
the Age of Fifteen. 29 Ed. 3. 4. b. 

But tho' the Guardian be himſelf account- when the 
able, yet the Lord, or his Heirs, ſtand charge- Lord is 
able in Default of the Ability of him, to whom chargeable in 


they ſo commit the Cuſtody. Cuftumal of Befault of the 


Guardian. 


Kent, infra. And this 1s the Reaſon why at 
this Day they ſeldom intermeddle in the Mat- 
ter. Lamb. $43, $25, 

It is certain that this Cuſtom of Card Who is bart. 
kind, as to the Perſon to whoſe Cuſtody eq to be 
and Care the Infant is committed, differs not Guzrdian. 
in general from the common Socage ous ; 

_ dianſhip. Rot. Clauſ. 37 H. 3. m. 19. 
dorſo. Rex Vic. 3 Salutem. e 
© eſt, & nulli ſapienti de regno noſtro du- 
© bium, quod terrarum, quæ tenentur in So- 
cagio ve] Gavelikende, nulla pertinet ad 
Dominos earundem terrarum cuſtodia, ſed 
ſolummodò ad parentes propinquiores ex illà 
parte, qui ad Succeſſionem hæreditariam 
aſpirare non poſſunt, &c. 
And Tin. Kanc. 43 H. 3. Rot. 13. Hun- 
dredum de Middelton. Juratores præſentant, 
quod cum conſuetudo fit per totam Kanciam, 
quod quando aliquis obierit, qui terram te- 
neret in Gavelikende, & Hæres ſuus fit 
infra ætatem, mater, vel parens propin- 
quior ipſius hæredis ex parte matris habere 
debeat Cuſtodiam ipſius hæredis, & terræ 
ſuæ ad appruandum, & reſpondendum de 
exitibus ejuſdem terræ predicto hæredi, cum 
ad ætatem pervenerit, & hoc abſq; aliquo 
fine inde capiendo, 8 
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188 Pt the Cuffomary Wardſhip, Kc. 


Bookll. Yet formerly the Archbiſhop of Canter- 
Vun claimed, in Right of his Seigniory, the 
Cuſtody of the Body and Lands of the 
Ward, fol held of him in Gavelkind, as a 

Thing aſſignable; as appears by tin. Kanc. 

6 Ed. 2. Rot 7. in dorſo. Aſſiſa venit 

* recognitura fi Thomas filius Thome de Sand- 

Aﬀire dico, & alii diſſeiſiverunt /i1/um filium Jo- 
Buannis de Hellis, & Thomam fratrem ejuſdem 
Willi, de, &c. Et prædictus Thomas fi- 
lius Thome dicit, quod ipſe nullam fecit in- 
juriam, &c. Picit enim, quod prædicta 
tenementa ſunt de Tenuri de Gavelykynde, 


« 
ce 
| 4 4 
The Tenant , 
c 
ments are & tenebantur de Roberto nuper Archie- 
c 
c 
* 
c 
0 


pleads, that 


Gavelkind © piſcopo Cantuar, &c. Et dicit quod ta- 
er lis eſt Conſuetudo in Comitatu iſto, quid 
Canterbury; © poſt mortem tenentium huju/modi tenemento- 
8 rum de Archiepiſcopatu, heredibus eorum 
who by the © infra etatem exiſtentibus, ſeiſiri debent tene- 
Cuſtom is in- © nentà illa in manus ipfius Archiepiſcopi, qui 
tied to the « pro tempore fuerit ; qui quidem Archiepi/co- 
Wardſhip of . 
the Tenant; Pus babebit Cuſtodiam prædictorum tenemen- 


© torum, & Nutrituram Heredum pradiftorum 

u; ad plenam etatem eorundem ſecundum 

© Conſuetudinem prediftam: Et dicit quod 

© poſt mortem prædicti Johannis Patris præ- 

* dictorum Milli & Thome, cujus hæredes, 
and thePlain- © &c. prædictus Archiepiſcopus ſeiſivit tene- 
riffs being In- menta prædicta unde, &c. in manum 
fants he © ſyam, nomine Cuſtodiz in forma prædicta, 
8 > & cuſtodiam illam commiſit & conceſſit 
Cuſtody of 


them to RD. * Roberto de Dene propinquiori ſanguine 
Who aſſigned © prædictorum hæredum, cui tenementa illa 
it to J. M. © deſcendere non potuerunt, &c. Qui qui- 


who granted © dem Robertus cuſtodiam prædictam con- 
it to the Te-. 


nant. 1 KLelſſit cuidam Jobanni de 2 #: 


c 


£ 
c 


c 


idem Johannes ipſi Thome, tenendum uſq; Chap. III. 
ad plenam ætatem: Et dicit, quod pre- , == 


Roll. Rot. 35. in dorſo. Aſſiſa venit re- 


tenemento ſuo in Villa de Sto, Nicholao in 


do prædicto Fohanni, ſecundum conſuetu- 


Ok the Cuſtomarp Wardſhſp, 8c: ibs. 


at + a Verdict that 
dicti heredes adhuc ſunt infra ætatem; & the Plaintiffs 


hoc paratus eſt verificare per Aſſiſam. are under 
Ideo capiatur Aſſiſa. Juratores dicunt Age, &c. 
ſuper ſacramentum ſuum, quod predif / 
hæredes non ſunt plenæ ætatis ſecundum 
conſuetudinem de Gavelykynde. Ideò 
conſideratum eſt quod prædictus Thomas Judgment for 
filius Thome eat inde fine die, & prædicti the Tenant, 
I/ilPus & Thomas nihil capiant per Aſſiſam, 

&c. WOES | Sa, 

So in Tin. Kanc. 21 Ed. 1. © Berewicke 


cognitura fi The? Rike injuſte difſeifivit Jo- Aſſize. 
hannem filium Radulphi Alged de libero 


=o 
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© Poſtea venit prædictus Thomas, & dicit, The Tenant 
quod liberum tenementum prædictorum Pleads, That 
tenementorum eſt prædicti Johannis, & W 
quod tenementa illa tenentur in Socagio: mitted to him 
Dicit etiam, quod ipſe nichil clamat in the Wardſhip 
prædictis tenementis, niſi cuſtodiam ratione of the Plain- 
minoris ætatis prædicti Johannis, ex Com- oY IR 
miſſione Ballivorum Archiepiſcopi Cann, 
tuarienſis, quibus ipſe ſecuritatem 1nvene- 
rit de rationabili compoto ſuo inde redden- 
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dinem de Gavelekynde, cum prædictus Fo- 
hannes ad plenam ætatem pervenerit, &c. 
& dicit, quod ipſe modo paratus eſt hic 
hujuſmodi ſecuritatem invenire, &c, 


© Juratores 8 
| O 3 | 8 595 88 


ſ 
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Book IF. © Juratores dicunt ſuper ſacramentum 
— 
verdi nas ſuum, quod prædictus Radulpbus obiit ſei- 


accordingly, © fitus de prædictis tenementis, ut de feodo; 


and that by © poſt cujus mortem Ballivi Archiepiſcopi 
the Cuſtom of © Cantuar. Cuſtodiam prædictorum tene- 


Gavelkind 


Cuſtodyof the 


. mentorum, eo quod ſunt de Gavelykynde, 
the Archbi- & N 
ſhop might utrituram corporis prædicti Joban- 
commit to nis commiſerunt cuidam Jobannæ matri 
whom he prædicti Johannis, qui eſt infra ætatem, 
would the «© tenendum uſq; ad legitimam ætatem ejuſ- 
ds ad. dem 7ohannts, prout prediffo Archiepiſcopo, 


Lands of his © per conſuetudinem de Gavelekynae bucuſq; u- 


Tenant under ftatam, bene licuit bujuſmodi Cuſiodias cui- 
Age, Oc. © cunque committere : Dicunt etiam, quod pre- 
_ © dicta Johanna poſtea deſponſata fuit præ- 

dicto Thome, & poſtea obiit; poſt cujus 

© mortem prædictus Thomas ſatisfecit Ballivis 

* predicti Archiepiſcopi pro cuſtodia pre- 

dictà uſa; ad legitimam ætatem ejuſdera 
Johannis retinenda ad commodum præ— 

«© dicti Johannis, & ad reddendum inde præ- 

* dicto Jobanni rationabilem compotum ſuum, 

* cum ad legitimam ætatem pervenerit; per 

© quod prædictus Thomas Cuſtodiam illam 

| Judgment er ſemper poſtea retinuit. Ideò Conſideratum 


the Tenant. © eſt quod prædictus Thomas eat inde ſine die, 


& Johannes filius Radulphi in mia pro falſo 
c clamore, & c. Pardonatur quia infra æta- 
tem.“ 

But the Right of this Claim is deeply 
ſtruck at by the n Verdict of the ſame 
Jer. 
in. Kanc, 21 Ed. 1. Renis, Rot. 
© 72. in dorſo. Aſſiſa venit recognitura fi 


Aflae, p Radulpbus de Berners, & alii injuſtè diſſei- 


« fiverunt 


Of the Cuſtomary Wardſhip, &c. BY 


« fverunt WVill'um filium Thome de Moraunt, Chap. III. 
Jordanum & Henricum fratres ejus, de li 
* bero tenemento ſuo in Chyveming & Sevenak, 
Ke, 75 

Et Radulphus & alii veniunt, & Radul- Te T 
© pbus & David reſpondent pro ſe & aliis, & os 1 
dicunt, quod ipſi ſunt Cuſtodes Archiepiſco- theyare Guar- 
© pattis Cantuarienſis ex parte Domini Regis dians of the 
* conſtituti; & quia prædictus Thomas, pater Temporal- 
prædicti Will i & aliorum, tenvit quandam 4 er : 
* partem prædictorum tenementorum de fick of 3 
© Archiepiſcopatu, & Archiepiſcopi ſemper re-4ury, and 
habere conſueverunt Cuſtodiam de tenen- that the Arch - 
© tibus ſuis conſimi is tenure, & tam de te- e en 
; nementis, quæ de aliis tenentur, quam de Cuſtody + 
c 


* 


illis, quæ tenentur de Archiepiſcopatu, ip- their Tenants 
ſi ceperunt prædicta tenementa in manus in Gavelkind 
Domini Regis poſt mortem ipſius Thome, When under 
. 2 % N 1A: 11710, Age, for all 
nomine cuſtodiæ, eo quod predict Will'us ſuch Lands, 
filius Thome, Jordanus & Henricus filii ejus whether hol- 
& hæredes, ſunt infra ætatem. den of them, 
| | 1 1 N or not, and 
make Title to the Premiſſes accordingly. 


%” a „ 


4M 


© Et Thomas filius Thome Moraunt, frater The Plaintiffs 
prædictorum Willi filii Thome, Jordani, & reply, That 
Henrici, & qui ſequitur pro eis, ben& butPart of the 
* cognoſcit, quod prædictus Thomas pater 2 1 
ipſorum tenuit de Archiepiſcopatu quan- Archbiſhop, 
dam partem prædicti tenementi, viz. and that it is 
* unum meſſuagium, viginti & ſeptem acras Gavelkind, 
© terrz, novem acras prati, et tres acras boſci murder 
* tantum; & dicit, quod: tenementum illud way Ra 5 
* elt Gavelykende, de quo nulla debetur cu- Kin, Sc. 
* ſtodia, niſi proximo parenti, cui nulla hære- 
* ditas deſcendere poteſt; & qui compotum 


O 4 © ſuum 


. 
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The Jury find 
accordingly, *© 
but that the 
| Archbiſhop c 
had uſurped _ 
the Wardſhip 

of ſome Ga- 
velkind Land, © 

eſpecially on e 
the Eaſt Side. 
of the Med- 


Of the Cuttomary Wiatdſhip, &. | 


ſuum reddere tenetur, cum hæredes ad æ. 
tatem quindecim annorum pervenerint : 
Dicit etiam, quod reſiduum prædicti tene- 
menti eſt Gavelykend, & non tenetur de 
Archiepiſcopatu immediate, & dicit quod 


totum prædictum tenementum eſt ex parte 


occidentali aquæ de Medeway, ubi tene- 
menta quz tenentur de Archiepiſcopatu, 


' ſunt alterius Conditionis quam illa, quæ 
ſunt ex parte orientali aquæ prædictæ, nec 
aliqua Cuſtodia inde debetur: Et quòd ita 


fit petit quod inquiratur per Aſſiſam; Et 
quia prædicti Cuſtodes nichil aliud dicunt, 
ideò capiatur Aﬀiſa: „ 
© Furatores dicunt ſuper ſacramentum 
ſuum, quod totum tenementum eſt Gavely- 
kend, & quod prædictus Thomas, pater præ- 
dictorum Vill'i & aliorum, non tenuit de 
Archie piſcopatu immediate, niſi unum meſ- 
ſuagium, viginti & ſeptem acras terræ, 
novem acras prati, & tres acras boſci tan- 
tum; & quòd nulla Cuſtodia inde debelur 

niſi proximo parenti, cui nulla hereditas de- 


way, but - © ſcendere poteſt, uſq; ad quintum decimum an- 
without any © mum heredum, & qui tunc illis compotum 


Right. 


c 


© ſuum de exitibus reddere tenetur. Et Jura- 


tores quæſiti ſi Archiepiſcopi de tenemento 
iſto, vel de aliis tenementis conſimilis te- 
nuræ, unquam aliquam Cuſtodiam habue- 

runt, dicunt, quod Johannes Archiepiſco- 


pus, qui ultimò obiit, injuriosè & per po- 


teſtatem occupavit Cuſtodiam cujuſdam 
terræ, quæ fuit Baldewyni de Adbam, poſt 
mortem ipſius Baldewyni, & ſimiliter 


Cuſtodiam cujuſdam terræ in Manerio de 


Northflete tantum:; Et dicunt, quod præ- 
5 N , -- 
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* 


ceſſorum ſuorum, unquam plures cuſtodias 
habuerunt ex parte occidentali aquæ de 
Medeway: Sed dicunt, quod prædictus 
© Archiepiſcopus, & predeceſſores ſui plures 
© Cuſtodias injuſte & per poteſtatem per 
vices occupaverunt ex parte orientali aquz 
prædictæ; & præcisꝰ dicunt, qudd de tene- 
mentis tentis in Gavelykend nulla debetur Cu- 
ſtodia niſi proximis parentibus, quibus nulla bæ- 
reditas deſcendere poteſt. Dies datus eſt coram 
Juſticiarlis Itinerantibus ibidem a die Sankti 
Hillarii in xv dies de audiendo judicio ſuo. 
Poſtea, quia compertum eſt per aſſiſam iſtam, 
quòd prædictus Archiepiſcopus, qui ultimo Judgment, 
obiit, & predeceſſores ſui fuerunt in ſeiſinà &. 
habendi Cuſtodias de aliis tenementis conſi- 
-milis tenure, & predict Cuſtodes partes 
eſſe non poſſunt ad jus hujuſmodi Cuſtodia- 
rum diſcutiendum, Conſideratum eſt quod 
prædicti Villlus filius Thome, Fordanus, & 


Henricus nihil capiant per Aſſiſam, iſtam, 
Ar 


Tho”, the Cuſtom puts ſome Confinement OfAlienation | 
'on the Heir, by keeping him in Ward one by an Infant 


Tear longer than is permitted by the Courſe of 15. 
of the Common Law, yet it makes ample / / 


Amends to him, by a Favour allowed him = Sad 445 


afterwards, which is to alien his Lands, as 
ſoon as by attaining the Age of 15 Vears he 


is out of that Cuſtody. Cuſtumal of Kent, in- 
fra. Lambard's Peramb. 629 526, Somn. 146. 


Itin. Kanc, 6 Ed. 2. Rot. 69. Trin. 12 Ed. l. 
C. B. Rol. 68. Mich. 11 Ed. 3. B. R. Rot. 
133. Mich. 20 Rich. 2. B. R. Rot. 62. Plac. 
A. in Com. Kanc. 15 Ed. 2. Alex. de Green- 
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dickus Archiepiſcopus, nec aliquis præde- Chap. III. 
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SGavelkind of the Age of 15, as well as 
Male; as appears by 11 H. 4. 33. in. 
Kanc. 55 H. 3. Rot. 25, A. in Com Kan, 


4 


Ok Alienation by an Infant. 
bethe's Caſe, 12 Ric. 2. Mich, Pour's Caſe. g 


.- B46:4-* 38; 29 £4,310» , "> 


32 47. 4 11 H. 4. 29. 5. Dyer 301. Lowe 
and Paramour. Camd. Britan. 284. And the 
Caſes infra. 

Itin. Kanc. 5 H. 3. Rot. 5. in dorſi. 
<*# TOTUSCOMITATUS recordatur, 
© quod quilibet etatis quindecim annorum te- 
nens, vel tenere clamans aliquam terram in 
© Gavelykynde poteſt dare vendere terram 
ſuam, de qua fuit in ſeifina, ac etiam remit- 
tere & quietum clamare totum jus & cla- 
meum, quod habet, vel habere poſſit in aliquo 
tenemento petendo; adeò licitè & liberè ſi- 


ſervitium militare. 
This Cuſtom extends to a Smale Heir in 


2 N. 1. of. . and 4 Ric. 2. Poft. 


The Reſtric- 
tions attend- 
ing this Cu- 
ſam. 


and 13 Ric. 2. Poft. And is expreſiy 
ſo recorded per totum Comitatum, in Itin. Kane. 


7 Za. . Rot. 47. Rex Roll. 


But the later Reſolutions 2 Piece have 
added the following proper and reaſonable 
Reſtrictions to this cultomary Alienation: 


1. That it muſt be by Feoffment. Lamb. 
387, 566. 11 H. 4. 33. 21 Ed. 4.24. NMey's 


8 . Sed. V. Poſt. 197. 


—— 


* 
-» £<aausd 
— 


* For the Mezuing of this Expreſion, See infra, 
Ce fe 


And 


cut quilibet alius ætatis viginti & unius 
anni de tenuris forinſecis, quæ tenentur per 


2 ap! 


22 


e 129 
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And the Livery of Seiſin muſt be proprid 
nan of the Infant, And not by Letter © 
Attorney. Lamb. 53%. Noy's Max. 40. Foe | 


195 


Dy III. 


this Cuſtom to enable a Perſon diſabled by 


Law, ought to be taken ſtrictly, and therefore 
ſhall not extend to Feoffments by Attorney, 
without a particular Cuſtom for that Pur- 


poſe ; for an Infant can do nothing to paſs a 


Thing our of him by Attorney. 9 Rep. 76. 
5. Combes's Cale. 


Nor does the Cuſtom extend to any other V. i». 197. 


Conveyance or Aſſurance; for it ſhall be taken 
ſtrictly. Lamb. 321. Noy's Max. 40. 
Therefore the Cuſtom does not enable him 
to make a Will of theſe Lands at 15. Co. 
Copyb. Sect. 33. 
And if an Infant before 27 H. 8. had made 
a Feoffment warranted by the Cuſtom to his” 


own Uſe, if he afterwards during his Nonage 


deviſed the Ule, the general Cuſtom of the 
County did not extend to make this Deviſe 
good; for this Cuſtom ſhall be taken ſtrictly. 21 
Ed. 4. 24. Bro. Cuſtom, 50. 2. Roll's Abr. 779. 

The Cuſtom does not extend to the Grant 
of a Reverſion on an Eſtate for Life. 11 
H. 4. 33. Old Bendl. 33. For that lies not 


in Livery. 


By the Opinion of Hank ford Juſtice, 11 H. Whether he 


4. 33. 4. the Cuſtom does not extend to a Re- Cuſtom ex- 


leale of a Right. And it 1s ſaid generally in 5 
H. 7. 31. 4. 32. a. 41. a. that tho' there be a 


Cuſtom for an Infant of 15 to make a Feoff- 
ment, yet his Releaſe is void: But it is not 


applied to the Cuſtom of this County. 


Nor is a Leaſe and Releaſe warranted 


by this Cuſtom of Kent. Obiter, 21 
„ Tons? Ed. 


tends to a Re- 


leaſe. J. tf. 
197» 
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Ed. 4. 24. Bro. Cuſtom, 50. Indeed it iy 
ſaid in 11 H. 4. 33. Bro. Cuflom, 15. Fitzh, 
Cuſtom, 11. that though the Cuſtom does not 


extend to a Releaſe to a Diſſeiſor, becauſe it 


is no Feoffment, but enures by way of Extin- 
guiſhment of the Right, yet it does to a Leaſe 


for Years and a Releaſe, for that amounts to 


a Feoffment, becauſe the F reehold Paſſes by 


the Releaſe. 


But on the other Hand it is to be con— 
ſidered, that according to the more modern 
Opinions at leaſt, the Cuſtom requires the 
Ceremony of a Livery propriis manibrs, 
which is a publick Solemnity wanting in 


this latter Conveyance. And tho' it be aid 


in our Books, that a Leaſe for Years, and Re- 
leaſe in Fee, are tantamount to a Feoffment, 
yet no more ſeems to be meant by this, 
than that they give as large an Eſtate ; for 
if a Man in his former Plea pleads a Feoff. 
ment in Fee, he ſhall not maintain it in his 
ſecond Plea by a Leaſe and Releaſe, but it 
will be a Departure. Co. Litt. 304. a. I Ed. 
4, 5. And it is certain, that as to many 
Purpoſes a Leaſe and Releaſe has not the 


Effect of a Feoffment; as to work Diſ- 


continuances, purge Diſſeiſins, Sc. And 
the Releaſe of an Infant, operating by the 
Deed, may by the Common Law be avoid— 


ed by any Perſon whatſoever ; but the Fcoff- 


ment taking Effect by the Livery, is, il 


executed with his own Hand, good, with— 


out the Aſſiſtance of a Cuſtom, againſt all 


Perſons but Privies in Blood. 8 Kep. 43. 
Whittingbam's Caſe. So that this Cullow, 
which on all Hands 1 is 8 to be taken 


ſtrictly, 


0 8 OY r — ow S aa 
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ſtrictly, muſt receive a conſiderable Exten- Chap. III. 
fion, before it can e this ther 


Conveyance. 

And it ſeems ſtill more difficult to nd 
the Cuſtom to a Bargain and Sale for a Year, 
operating by the Statute of Uſes made within 
Time of Memory, and a Releaſe founded 
thereon, than to a Leaſe at Common Law ex- 
ecuted by Entry, and a Releaſe. 

But when I contend, that this cuſtomary 


Power of Alienation is confined to Feoffments, 


| would be underſtood to conſider the Infant 
as in actual Poſſeſſion and Seiſin of the Land; 
for otherwiſe (as I take it) the Cuſtom will 
warrant him at the Age of 15 to releaſe his 
Right in the Lands to him in Poſſeſſion of the 
Freehold ; and the modern Notion to the 
contrary may poſſibly appear, on Examina- 
tion, to have no better a Foundation, than 
the ſingle Opinion of Juſtice Haniford, in 11 
H. 4. 33. which, as it was diſregarded in the 
very Caſe, ſo it was grounded on a e 
ſentation (as it ſeems) of the Record of : 
H. 3. before cited, ariling from a Slip of the 
Judge's Memory. The Year-Book Caſe is in 
Effect no other than this: 

In a Writ of Entry ſur cui in vitd, as Son 
and Heir of Margery, who was Daughter and 
Heir of Margery, of whoſe Poſſeſſion, Ec. 
the Counſel for the Tenant” pleads in Bar, 


that the Lands are Gavelkind ; and that the 


Mother of the Demandant, through whom 
the Deſcent was made, releaſed to the Te- 
nant all her Right with Warranty, when ſhe 


was of the Age of 15; and offers to aver, that 


the 3 is, that they may” at that Age 
| allen 


5 Ante 194. 
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alien by Feoffment, and likewiſe relegſe their 


— Right. But Hankford Juſtice ſays, you ſhall 


Ante 194. 


not take ſo large an Averment, for the Uſage 
is of Record in the Time of King Henry (to 
which the Reporter adds a Qnuære what Re— 


cord he meant; but J have already ſhewn how 


the Cuſtom is recorded in the Time of that 
King) and hall be taken ex frifo jure; and 
the Uſage is, that he may make a Feoffment, 
without other Altenation: But if he makes 
a Feoffment with Warranty, at ſuch Age, he 
mall not be bound by the Warranty, for that 
the Uſage does not extend to that; and if I 
am diſſeiſed, and I releaſe, this is not my 
Feoffment, but a Leaſe for Years and a Re- 


Teaſe is a, good Feoffment : Then here, when 
the Right of the Feme was diſcontinued, and 
an Action deſcends to the Heir, though the 
Heir releaſes, this 1s not a Feoffment, but an 


Extinguiſhment of the Right of Action; and 


the could not extinguiſh her Action while ſhe 


was within Age, But notwithſtanding this, 
it 1s remarkable that Norton, of Counſel with 


the Demandant, (being poſſibly better in- 


ſtructed of the Cuſtom) durſt not demur to 


the Plea, though urged to it by Thurlng, Ch. 


J. but paſſed over, and replied, that the Re- 


leaſe was made in the Time of the Grandmo- 


ther, before any Right accrued to the Mother; 
and the Counſel for the Tenant being appre- 
henſive of this, relied on the . e. 


Et fic pendet, Fr. 
This Caſe upon the whole is rather an 


Authority, that the Cuſtom warrants the In- 


fant to releaſe a Right; lince i it had otherwike 
been 


\ Þ 
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been unneceſſary to have pleaded that her Chap. III. 


Right accrued after ſuch Releaſe. Indeed, 
the Opinion of Hankford is partly followed by 
an Obiter Saying in 21 Ed. 4. 24. But nei- 
ther in that, nor in any other of the printed 
Caſes, was the Matter judicially before the 
Court, And if we have Recourſe, for the 
Deciſion of this Queſtion, to the Voice of the 


3 


Country, who are the proper Judges of the ſpe- 


cial Cuſtoms of Gavelkind, Words cannot be 
more expreſs to comprehend a Releaſe, than 
thoſe of the whole County above, in 35 H. 3. 
To which may be added the following Ver- 
dicts in the very Point. 5 


The firſt is Peter de Merdale's Caſe, in 


Ante 194. 


in. Kanc. 6 Ed. 2. Rot. 17. The whole Re- 


cord whereof is inſerted above, pag. 143. 
Where the Demandant being ſeiſed of one 
Moiety of the Gavelkind Inheritance of his 
late Wife, as Tenant by the Curteſy, and 
of other Moiety, as Guardian to his 
two Sons William and Roger, the Jury 
find, © Quod poſteà prædido Will'o filio 
© Petri ætatis quindecim annorum exiſtente, 
quando idem Will'us fuit plenæ ætatis ſecun- 


dum Conſuetudinem de Gavelykynae, ſcil. poſt 


* quintam decimum annum completum, per quod- 
tam ſeriptum confectum apud London con- 
ceſſit & dimiſit prædicto Petro omnes ter- 


* ras & tenementa cum pertinentiis, que 
© habuit ſive habere potuit in villis predic- 
c 


tis per ſucceſionem hxreditariam de pre- 


a 


he 


i; prædictis tenementis, unde Aſſiſa iſta 
ar- 


Verdict find- 
ing the Re- 
leaſe of In- 
fant at 15 by 
the Cuſtom af 
Gavelkind. 


dicta Agnete matre ipſius Willi, tenendum 
eidem Petro ad terminum vitæ ipſius Pe- 
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arrainata eſt, in ſeiſind predifi Petri exiſten- 
tibus : Qui quidem Wilus poſtea rediens 
ad prædicta tenementa factum ſuum pre- 
dictum patriæ notificavit & ratum habuit, 
&c.” And thereupon Judgment is given 
againſt William for his Purparty, though Pe- 


c 
c 
c 
C 
c 


zer's Title to one Moiety as Guardian was then 


at an End; and as to the other, he had in- 
curred a Forfeiture by Marriage. 1 
The next is De Gatewyk's Caſe, Mich. 9 
Ed. 2. C. B. Rot. 240. Kanc. A Nuper 
obiit brought by Richard and William de 
Gatewyk againſt Katharine de Gatewyk, &c. 


The Pleadings, as to the Purparty of Wil. 


liam, are already inſerted at Length, pag. 56. 
As to the Purparty of Richard, they are as 
follow : ar is 


Bar, that the *© Katharina & aliz, per Adam de Byron 


Demandant 
releaſed all 


© Cuſtodem ſuum, veniunt, & defendunt Jus 


Ais Righr of ſuum quando, &c. & quoad propartem, 


Parcenary. 


„ M Ho RT TT mw m W be I 


quam prædictus Ricbardus filius Richardi 
clamat, &c. dicunt, quod idem Ricbardus 
nihil Juris clamare poteſt in prædictis te- 
nementis, quia dicunt, quod prædictis lene— 
mentis, ſimul cum aliis tenementis in diver- 
fis villis in eodem Comitatu, in ſeiſind præ- 
dicti Jobannis de Gatewyk, patris ipſarum 
Katherine & aliarum, exiſtentibus, idem Ki- 
chardus per ſcriptum ſuum conceſſit, remiſit, 
& omnino pro ſe & heredibus ſuis im- 
perpetuum quietum clamavit prædicto Jo- 
Hanni totum jus & clameum, quod habuit, vel 
aliquo modo habere potuit, ratione parce- 
nariæ vel communis ſucceſſionis poſt deceſ- 
ſum Richardi de Gatewyk, Patris 5 

© %. 


— 
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© Jobannis, in omnibus terris, tenementis, meſ- Chap. III. 
'© ſuagiis, redditibus, boſcis, pratis, paſturis, wv 
< molendinis, -vivariis, cum omnibus eorum 
pertinentiis, quæ quondam fuerunt dicti Ri- 

© cardi de Gatewyk, patris prædicti Johannis, 

© in Eſſeche, Hertlighe, Derteford, Otteford, Se- 

© venot, Kemeſinge, Sele, Kyng ſdowne, & Ma- 

© peleſchaump, habendum & tenendum omnia 

prædicta tenementa, &c. prædicto Johanni 

& heredibus ſuis de capitalibus Dominis 

* feodi impertuuum, & c. & proferunt ſcrip- 

© tum illud quod hoc teſtatur, unde petunt 
judicium, &c. 5 

Et prædictus Ricardus, quoad prædictum Pemandant 
© ſcriptum quietæ clamantiz, bene cognoſcit replies, that 
* ſcriptum illud eſſe factum ſuum, ſed dicit, he was under 
© quod ipſe prætextu ſcript illius ab actione 1 . 
ceded? os Td "Jet" Time of the 
præcludi non debet, quia dicit, quod ipſe Reeg, e.. 

tempore confectionis prædicti ſcripti fuit 

© infra ætatem; & hoc paratus eſt verificare, 

Coe” % 5 
Ft Katherina & aliæ dicunt, quod præ- Tenants re. 
dictus Ricardus ſecundum Conſuetudinem Kan- join the Cuſ- 
* cie fuit plenæ etatis tempore confectionis tom of Kent, 
prædicti ſcripti; dicunt enim, quod Con- 4 be of full 
© ſuerudo in partibus illis talis eſt, quod Heres ;**.** 15 © 
| P S 9 to alienin 
de Tenuri de Gavelykynde, cum comple- Gavelkind 
vit quintum decimum Statis ſuæ annum, Lands, and 
* eſt plenæ ætatis ſecundum conſuetudinem deleaſing his 
illam ad tenementa ſua alienanda, & jus n; 
ſuum quiete clamandum, &c. & dicunt, : 
* quod prædictus Ricardus tempore confecti- Baut 2 
* onis ejuſdem ſcripti fuit quindecim annorum was ig when 
& amplius; & hoc paratz ſunt verificare, he releaſed. 


Ke. 


P VV 
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Bock II. Et Ricardus dicit, qudd Conſuetudo, quam 
11 prædicta Katherina & aliæ allegant, non eſt 
dant takes © Calls in partibus prædictis; dicit enim, quod 
Inne on the ad hoc, quod alienatio five quiete claman- 
Cuſtom. cia alicujus de tenementis, quæ ſunt de 
* tenura de Gavelykynde, ipſum præcludere 
debent, requiritur quòd ipſe tempore alie- 
* nationis ſeu quiet? clamanciæ hujuſmodi fit 
_ © #tatis viginti & unius annorum plene 
* completorum, & non infra ætatem illam, 
© viz, ſtatim poſt quintum decimum an- 
num completum, ficut prædicta Katherina 
& aliz dicunt; & hoc petit quod inquira- 
© tur per patriam, &c. Et Katherina & aliæ 
ſimiliter. 65 


5 Poſtea Juratores, de conſenſu partium 

electi, venerunt, & dicunt ſuper ſacramen- 

tum ſuum, quod prædictus. Ricardus tem- 

Verdict that © pore Confectionis prædicti ſcripti gquiete- 

one of the © cJamanciz, quod prædictæ Katherina, Marg. 

Age of 15 4. & E112. proferunt ſub nomine ipſius Ri- 

eee © cardi, fuit ætatis quindecim annorum & 

kind Lands, amplius, & quod Quilibet ælatis quindecim 

and that the © annorum de lenurd de Gavelykynae poteſi tene- 
Demandant © menta ſua dare, & quiet?-clamantiam impers 
_— at © petuum inde facere, Jecundun conſuetudinem 

_ 4 tenure illius, c. 


Judgment ac- Ideò Conf deratum eſt, quod prædictus Ri- 
cordingly for e cardus, quoad propartem ſuam ipſum con- 
the Tenants. , 
eee * Ungentem de tenementis prædictis, nil ca- 

© piar per Juratam iſtam, ſed ic in mia pro 


© falſo clamore, &. 


3 Pac. 


Re: 
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TE PTac. 188; in Com. Kanc. 47 Ed. 3. 
Aſſiſa venit recognitura ſi Johannes Wiſdom 
& J/abella Uxor ejus injuſte & fine judicio 
© differifiverunt Simonem Parlebien de libero 


203 
Chap. III. 


Aſſize. 


© tenemento ſuo in Ketebrok & Eltham poſt 


_ © primam, &c. Et unde queritur de duode- 
cim acris terre, & dimidio acre prati cum 
« pertinentils, &. 

© Et Johannes & \]/abella in propriis per- 
© ſonis ſuis veniunt, & reſpondent ut tenentes 
* tenementorum prædictorum, & dicunt, quod 
c 
© bere non debet, quia dicunt, quod idem 
Simon per quoddam ſcriptum ſuum, quod 
© proferunt hic in Curia, cujus data eſt die 
© Lunz prox. poſt feſtum Purificationis Beatz 
Marie anno Regni Regis nunc Angliæ 359. 
remifit & quietum clamavit eidem Fohanni 
* Wiſdom torum jus ſuum, quod habuit in 
tenementis prædictis; & petunt judicium 


La) 


c 


A 6X 


A 


tra ſcriptum ſuum prædictum habere de- 
beat, &c. VVV 
Et prædictus Simon, non cognoſcendo 
ſeriptum prædictum, dicit quod ipſe ab 
Aſſisd in hac parte habendi excludi non 
* debet, quia dicit, quod ipſe tempore con- 
fectionis ſcripti prædicti fuit infra ætatem, 
* &c, & hoc petit quod inquiratur per Aſſi- 
* ſam, &c. FFF 


A 


A, 


c 


A * ti —_ : Pry ** a 


—_ 4 — * — 


* N. B. The Rolls of the Records before the Juſtices 
of Aſſize are ſeldom numbred, but the Bundles are ge- 
nerally ſmall. | 


prædictus Simon Aſſiſam inde verſus eos ha- 


The Tenants 
plead the Re- 


leaſe of the 


Plaintiff, 


fi idem Simon Aſſiſam inde verſus eos con- 


Who replies, 
that he was 
under Age at 
— Time. 
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Book II. Et prædicti Johannes & J/abella dicunt, 
— c quòd tenementa prædicta ſunt Gavelkynden- | 
Jain; that the 4 ia, & dicunt, quod uſus Gavelkynd talis eſt, 
Plaintiff was © quod gquiltbet homo ælatis quindecim anncrum 
15, and by © poteſt terras & tenementa ſua dare & alie- 
the Cuſtom of nare, remittere & relaxare cuicunq; volue- 
5 * rit, a toto tempore in Com. Kanc. uſita- ' 
at that Age. * tus. Et dicunt, quod tempore confectionis 
* ſeripti prædicti dictus Simon fuit ætatis 
© quindecim annorum, ita quod tunc re- 
© mittere & relaxare potuit jus ſuum de 
* tenementis prædictis in forma prædictaà; 
& hoc parati ſunt verificare 1 Aſſiſam, 

1 
Plaintiff ſur- : Et prædictus Sha dicit, quod ipſe, tem- 
rejoins, that * pore confectionis ſcripti prædicti, non fuit 


91 was under « tatis quindecim annorum ; & hoc paratus 
= Anke © elt verificare per Aſſiſam, Kc. Et prædicti 


: Jobannes & l[/abella ſimiliter, Ideo capiatur 
© inde inter eos Aſſiſa, 8 


Verdict, that * Recognitores veniunt, qui ex con ſenſn par- 


he was up- tium ad hoc electi & jurati dicunt ſuper fa- 
wards of 15. © cramentum ſuum, quod prædictus Simon 
tempore confectionis ſcripti prædicti Fuil 
* etatis quindecim annorum, & amplius. Ideo 
© Confideratum eſt quod prædictus Simon nichil 
the Tenants. © Caplat per àſſiſam iſtam, ſed fit in mia pro 
f gfalſo clamore ſuo, &c. Et prædicti Jobannes 

© & Jabella inde ſine die.“ 
Aſtze. A. in Com. Kanc. 7 Ed. 3. Rot. 2. 
An Aſſize brought before former Juſtices 
of Affize, by Kichard de Bourne and Joan 
his Wife, againſt John, Son of Thomas de 
Hegbam and others, for a large Quantity 
of "Lands in Littlebourne, Stoddemerſte, Chiſ- 
| celel, 
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Hitt Reculvre, & Menſtre in inſulà de Ta- Chap. III. 
neto. 2 
Jobn de Heghom pleads, © Quod tenementa Bar, that the 
ſunt de tenura de Gaveltynde, & dicit quod Tenant's Fa- 
prædictus Thomas pater ſuus obiit ſeiſitus de _ SR he 
© eifdem tenementis in dominico ſuo, ut de <8 logon 
© Feodo & jure; poſt cujus mortem predida afterwards 
Johanna, quæ nunc queritur ſimul, &c. ut ſeiſed of the 
© ipſa, quæ fuit uxor predict Thome, polt ns a 
y uardian in 
mortem ipſius Thome ſeiſivit prædicta te- ging. 
© nementa, ſecundum U/um de Gavelkynde, and the Te- 

* ratione Nutriture ipſius Jobannis filii & he- nant entred 
© redis ipſius Thome, & ea optinuit per Uſa- on her at 15. 

* glum prædictum, uſq; ad ætatem prædicti 
© Zobannis filii Thome quindecim annorum; poſt 

quod tempus idem Johannes filius Thome, 

* ut ipſe qui plene ætatis fuit per Uſagium 
prædictum, intravit predicta tenementa ut 
hæreditatem ſuam; & fic tenet ipſe tene- 
© menta illa; & petit judicium, fi prædicti 
© Ricardus & Jobanna de hujuſmodi poſſeſſione 
prædictæ Jobannæ, ratione nutrituræ præ- 
dictæ, ut prædicitur, Aﬀiſam, &c. 

Et prædicti Ricardus & Johanna non de- Plaintiff re- 
dicunt quin eadem Johanna habuit Nutri- PY © Releaſe 
turam prædicti Johannis filii Thome, ſeu n 

nant at 15 to 
*quin tenuit prædicta tenementa ratione his Mother, 
* Nutriturz per uſagium, ſicut predictum | the Lands be- 
*eft, ſed dicunt, quod. ipſi ea de causa ab ing Gavel 
* alſisa ſua repelli non debent, dicunt enim, 19 0 
quòd Pprædictis tenementis in * ſeiſind ejuſ- 


© dem 


ON If a Guardian, after the full Age of the Heir, con- 
tinues in Poſſeſſion againſt the Will of the Heir, the Law 
P23 looks 
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rejoins, that OR 2 ; | no 
be was under © dedicit prædictum eſſe factum ſuum, ſed di- 
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c 


Book Il. dem Johannæ exiſtentibus, prædictus Johannes 
— uus Thoma, poſt ætatem ſuam quindecim an- 
. norum, ut tle, qui plenæ etatis fuit ſecundum 
uſum de Gavelkynde, remiſit, dimiſit, & re- 
c . . 

. laxavit eidem Johannæ iotum Jus & Clameum 
ſuum, quod habuit in eiſdem Tenementis; 
& proferunt inde quoddam ſcriprum hic in 
* Curia ſub nomine prædicti Johannis filii 
* Thome, quod idem teſtatur in hæc verba: 
* Univerſis ſcriptum hoc viſuris, vel audi— 
* turis, Johannes filius Thome de Hegbam Sa- 
lutem in Domino ſempiternam. Noveritis 
© me in purd & legitimd etate dimiſiſſe, con- 
ceſſiſſe, & imperpetuum quietum clamäſſe, 
© pro me & hæredibus meis, Johannæ de Heg- 
© ham matri mee, & hæredibus ſuis, totum 
© Jus meum & Clameum, quod habui, vel 
© aliquo modo habere potero in futuro, in 
omnibus & ſingulis tenementis meis ubi- 
© cunq; in Com. Kanc. exiſtentibus, &c. - 

The Tenant Et prædictus Johannes filius Thome non 
1; at the * cit, quod ſcriptum illud ei nocere non debet, 
Time of the © dicit enim, quod tempore confectionis ſcripti 
Relesſe. e jllius fuit infra ætatem quindecim annorum; 
& de hoc ſe ponit ſuper patriam, & pre- 
dicti Ricardus & Fohanna ſimiliter, &c.” 
Which Plea is an Admiſſion of the Cuſtom, 
And this Record being ſent down to the pre- 


, 


looks upon him as an Abator, Co. Lite. 57. B. if with the 

Conſent of the Heir, he is Tenant at Will: In either 

Caſe he is capable of accepting a Releaſe; in the firſt, 
becauſe he has a Freehold ; in the ſecond, by Reaſon of 

the Privity, | | 0 
| ſent 
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ſent Juſtices of Aſſize, Coram prefatis Juſ- Chap, III. 
© ticiarlis prædicti Ricardus & Fohanna uxor nw 
© ejus veniunt, & prædictus Johannes filius 

© Thome non venit ad manutenendum pla- 

© citum, quod alias placitavit, &c. ſed Will'us 

© de Waure reſpondet pro eo, quam pro 

t aliis, tanquam eorum Ballivus, & dicit, And after- 
© quod nullam injuriam inde fecerunt ſeu wads re- 
diſſeiſinam, & de hoc ſe ponunt ſuper Aſſi- pleads Nu! 
*ſam, &c.“ And the Jury find for the PMiſin, Ce. 
Plaintiffs; which, it ſeems, they could not Verdict. 
have done, had not the Right paſſed from 

the Tenant to the Plaintiff Joan by this Re- 

leaſe; for otherwiſe the Tenant's Entry had 

been lawful, and no Diſſeiſin. And on and Judg- 


that Verdict there is Judgment for the Plain- ment for the 


„ Plaintiffs. 
Af. in Com. Kanc. 2 Ric. 2, Aſſiſa venit Aſſize. 

© recognitura {i Johannes Marchall de Roucheſ- 

© tre, & Johanna Uxor ejus, injuſtè, &c. dil- 

© ſeifiverunt Alianoram Spicer de Roucheſtre 

de libero tenemento ſuo in Roucheftre, poſt 

* primam, &c. Et unde queritur, quod diſ- 

* ſeiſiverunt eam de duobus Meſſuagiis cum 
pertinentiis, &c. 


Et prædicti Jabannes & Johanna in pro- The Tenants 


* priis perſonis ſuis veniunt, & reſpondent plead in Bar, 
© ut tenentes tenementorum in viſu polito- 2 Releaſe by 
rum, & dicunt, quod Aſſiſa inde inter eos Ons WO f 
< fier1 non debet, quia dicunt, quod tenementis 525 
9 t, quo 
pprædictis, que ſunt de tenurd de Gavelkynd, in ments being 
« ſeiſind ipſius Johannæ, dum ſola fuit, exiſten- Gavelkind. 
* tibus, præfata Alianora plenæ etatis exiſtens 
© ſecundum Conſuetudinem de Gavelkynd, viz. de 
© elate quindecim annorum & amplins, per quod- 
dam ſcridtum ſuum, quod hic in Curia pro- 
| | 4 . eB ferunt, 
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208 Ok Alienation by an Inkant. 
Book II. ' ferunt, cujus data eſt apud Roucheſtre, &c. 
Sw per nomen Alianoræ, filiæ Roberti Spicer de 
Roucheſtre, remiſit, relaxavit, & omnino de ſe 
& bheredibus ſuis imperpetuum quietum- cla- 
© mavit eidem Jobannæ, per nomen Johanng, 
* quz fuit uxor Roberti Spicer patris ipſius 
; Alianoræ, & heredibus ſuis totum Jus & Cla- 
eum, que habuit in Meſſuagiis prediftis, per 
* nomina duorum meſſuagiorum, ſituatorum 
© in Civitate Rofſen/,, unde unum Meſſuagium, 
© vocatum Swan alte Hope, ſituatur inter on. 
ſuagium Johannis de Barton verſus Eaſt, & 
Meſſuagium Benedi#i Ryx verſus Welt; & 
© aliud Meſſuagium ſitum eſt inter Meſſua- 
gium quondam Emmæ Godwyne verſus Eaft, 
& Meſſuagium Koberti Bridbrok verſus 
_ © Veſt, & prædictum Meſſuagium vocatur 
© Cheker atte Hope; & ulterius obligavit ſe, 
© & heredes ſuos, ad Warrantizandum eidem 
Johannæ, hæredibus & aſſignatis ſuis, 
* meſſuagia prædicta cum pertinentiis im- 
© perpetuum; unde petunt judicium, fi 
© eadem Alianora contra ſcriptum ſuum præ- 
* dictum, & quod Warrantiam in fe con- 
© tinet, Aſſiſam de tenementis predicts 


© verſus eos habere ſeu manutenere r 
re. 


Plaintiff re. Et prædicta Alianora - ale.” quod ipſa 
plies, that the « virtute ſcripti prædicti, ſeu Warrantiæ in 


Releaſe was e e2dem contentæ, ab Aſſisà de tenementis 


Dare of Im- * preedietis! habenda præcludi non debet, 
priſonment, © quia dicit, quod tempore confectionis 
Oc. ſcripti illius ipſa fuit impriſonata in qua- 
dam Camera in Villa prædicta per præ- 
c dictam Johannam, & in eadem 1 

Ns | 6 
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& ulterius eadem Johanna ipſi Alianore Chap. III. 
* comminata fuit, quod non comederet, nec 
© hjiberet, nec exiret abinde, donec eidem 
Jobannæ concedere vellet ad faciendum & 
« figillandum ſcriptum prædictum; & be 
* dicit, quod ipſa per hujuſmodi duritiang, 
* impriſonamentum, metum minarum pre- 
© diftarum, ac cohercionem, fecit eidem 
Jobannæ ſeriptum prædictum; & hoc pa- 
rata eſt verificare, unde pare Judicium, 
9 

Et prædicti Johannes & Johanna di- Iſſue N 
cunt, quod tempore confectionis ſcripti on the Pu- 
prædicti præfata Alianora fuit ſui juris ad reß. 
*< Jargum, & extra quamlibet priſonam, & 
: ſcriprum illud ex mera & ſpontanea volun- 
tate ſua fecit, & non per duritiam impri- 
© ſonamenti, metum minarum, aut per co- 
© hercionem; & de hoc ſe ponunt ſuper Aſ- 
© fiſam, & prædicta Alianora ſimiliter. Ideo 
* capiatur inde Aſſiſa. a 
© Recognitores veniunt, qui de conſenſu Verdid, than 
prædictorum Alianoræ, Jobannis & Johannæ ſhe was at 
ad hoc ele), triati, & jurati dicunt ſuper large, G. | 
* facramentum ſuum, quod tempore con- | 
* feftionis ſcripti prædicti præfata Alianora 
© fuit ſui Juris, ad largum, & extra quam- 
© libet priſonam, & ſcriptum illud ex mera 
& ſpontanea voluntate ſua fecit, prout 
prædicti Johannes & Johanna placitando 
* allegaverunt, & non per duritiam impri- 
ſonamenti, metum minarum, ſeu per co- 
hercionem, prout prædicta Alianora aſſe- 
* ruit.. Ideo Conſideratum eſt quod eadem Judgment for 
;  Lianora nihil capiat per Aſſiſam ke the Tenants, 

„„ 
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Book II. 
Oe Ms 


Verdict find- 
ing the Re- 
leaſe of the 
Heir in Ga- 
velkind. 


EE!!!b!bãͤͥũͤ Ten 


c 
c 
c 


k 


Knight, and others, for Lands in Cranebrebe, 


Df Alienation by an Infant. 


ſed fit in mia pro falſo clamore ſuo, & pre. 
dicti Johannes & Johanna eant inde fine die, 


&c. 


A in Com. Kanc. 4 Ric. 2. in iiſd. Rot. 
n Aſſiſe brought by Henry Aleyn and Agnes 
s Wife, againſt William de Echynghanne 


On Nul Diſſeiſin pleaded, the Jury find 


ip 


c 
c 


ecially (amongſt other Things) that, 
« prxdictis Henrico & Apnete in ſeiſina me- 
dietatis meſſuagii & terre exiſtentibus, 


&c. Quidam Galfridus Nettere filius Gal- 


* fridi Nettere, per quoddam ſcriptum fu. 


um, i{dem Recognitoribus in evidentiam 
liberatum, (quod ſequitur in hec verba, 
Noverint univerſi per præſentes me Galſri- 


dum Nettere, filium Galfridi Nettere de par 


rochia de Cranebroke, conceſſiſſe, relaxaſſe & 

imperpetuum pro me & hæredibus meis 
quierum-clamaſſe Henrico Aleyn, & Agneti 
uxori ejus, de eadem Parochia, totum Jus 
& clameum, quod habeo, ſeu de cætero 
habere potero, in medietate cujuſdam meſ. 
ſuagi cum ſuis pertinentiis, una cum me- 
dictate de duabus peciis terræ cum ſuis perti- 
nentiis; quam quidem medietatem predict 
meſſuagii, una cum medietate dictarum pe- 
ciarum terre, prædicta Agnes habuit ex do- 


no prædicti Galfridi patris mei, & dictum 


meſſuagium cum pertinentiis ſcituatum eſt, 
&c.) conceſſit &*|[ remiſit] imperpetuum præ- 
fato Henrico, & Agnets, & eorum heræ- 


* The Roll is obliterated in this Place, 


6 dibu: 
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© dibus & aſſienatis, totum Jus & Clameum, Chap. III. 
« que habuit in prediftd medietate * [Me efſuagit] or 

«(9 terre prædictorum, &c. in ſeiſind eorundem 

Henrici & Agnetis ad!unc exiſtente. Recog- 

: nitores quæſiti ſi terra prædicta ſit de te- 

nura de Gavelkynde, necne, & cujus #ta- 

tis præfatus Galfridus filius Galfridi exſtitit 

tempore confectionis ſcripti prædicti, præ- 

© fatis Henrico & Agneti facti, &c. dicunt ſuper 

© ſacramentum ſuum, quod pradicta L terra 

© eſt de] tenurd de Gavelkynde, & quòd tem- 
© pore confettionis ſcripti prædicti prafatus 

© Galfridus ius Galfridi fuit circiter etatem 

decem & ſeptem annorum, c“ And Judg- 


_ 0 


ſeventeen. 


ment is given for the Plaintiffs Henry — Ag- 2 a- 
nes for that Moiety. Heir. 


AF. in Com. Kanc. 4 Ric. 2. An Aſſiſe of 
Novel Diſeiſin, brought by Jobn de T] ) bam 
and Maud his Wife againſt Jobn Feverſbam In Affe. 
and Sarab his Wife, for Lands in Nonington, 

&c. 


The Tenants, as to Part of the Premiſſes, e ef as” 


plead, that © Ricardus Kempe de Brabourne, Infant at 15 
Ka. dedit Johanni Akbolt & Sarge, tenendum * ads pleat: 
eis & hæredibus prædicti Johannis Akbolt . POE 
* Imperpetuum; & de ipſis Johanne Atholt & 
Sara exivit quidam Edwardus Arbolt, ut 
filius & heres eorundem, & poſtea præ- 
dictus Jobannes Atbolt obiit, poſt cujus 
mortem tenementis prædittis in ſeiſind præ- 
© fate Saræ exiſtentibus, prefatus Edwardus, 
© filius & heres ejuſdem Johannis Akholt de 
© etate quindecim annorum & amplius, per 


— 


*The Roll is obliterated in theſe Places. 


© qued- 
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Bock II. © quoddam ſcriptum ſuum, quod hic in Cu- 

tet, remiſit & relaxatit eidem Sate, 

e beredibus ac aſignatis ſuis imperpetuum, 

© totum Jus & Clameum, quæ habuit in om- 

nibus renementis prædictis; quæ quidem 

tenementa ſunt de tenura de Gave/kynde ; 

a quz quidem Sara cepit in virum ipſum 

© Tohannem Feverſham, &c.“ And neither the 

Releaſe nor the Cuſtom are denied by the 
Plaintiffs. 


Afiize.. A. in Com. Kanc. 4 Bk: 2. An Aſſiſe 
brought by Joby Croke and Dioniſe his Wife, 
againſt John Bolle and Alice his Wife, for 
Lands in Sęſaltre. 

| The Tenants plead, that Nicholas de Cln- 
dene, Father of the Plaintiff Dioni/e, being 
ſeiſed in Fee, deviſed them, according to 
the Cuſtom of the Borough, to his Wife; 
Alice for Life, who afterwards married Bole; 

Plea of Re- © Et poſtea tenementis illis fic in ſeiſind eorun- 

leaſe &a Con- 6 dem Fobannis Bolle & Aliciæ exiſtentibus, pra- 

firmation by , 

the Plaintiff Fata Dioniſia ae ætate guindecim annorum & 

at 15, by the amplius exiſtens, per nomen Dion!fie, &c, 

Cuſtom of per quandam cartam ſuam, quam hic in 
Garelkind. «Curia proferunt, &c. conceſſit & confir ma- 
dit eidem Jobanni Bolle & Aliciæ uxori, & 
eorum hæredibus ac aſſignatis, omnia præ- 
dicta tenementa cum pertinentiis imperpe- 
tuum, per nomen, &c. quæ omnia tene- 
menta ſunt de tenurà de Gavelkynde ; & 
ulterius obligavit ſe & hæredes ſuos ad WÄar— 
rantiam, &c.“ and therefore pray Judgment 

f contra ſcriptum ſuum, Sc. 

The Plaintiffs reply, © Quod ipfa Dioni- 

* fa eſt infra XLAtEm, per quod ipſt an 

© 14am 
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illam ccgnoſcere vel dedicere, vel ad illam Chap. Ul. 
© reſpondere non poſſunt, nec per legem ter 


compelli debeant, & petunt Aſſiſam: Et 

pro eo quod eadem Dioniſia infra ætatem 

© eſt, the Aſſiſe is awarded to be taken at 
large; Et præceptum eſt Vic. quod venire 
faclat coram prefatis Juſticiariis Thomam 

* Spriget, &c. teſtes in prædictà carta nomi- 

© natos, ad recognoſcendum ſimul, &c.'— 
Which ſhews, that the Court looked upon 

the Execution of the Deed to be the Matter 

in Diſpute. „„ 

A. in Com. Kanc. 12 Ric. 2. An Aſſiſe of 
Novel Diſſeiſin, by Thomas de Wormeſell, R- 
bert Brockman, and others, againſt John Kel- Afiize. 
ſham, for Lands in Newenton near Sydyng- 
PO OY 

The Tenant pleads in Bar, that the Te- 
nements © ſunt de Tenurà Gavel/kynae; & 

* dicit, quod habetur ibidem talis Conſue- 5h of 
© tudo, quod quilibet tenens aliquorum tene- Cuſtom 


* mentorum, quæ ſunt de tenura de Gavel- Gavelkind to 


the 


of 


© kynde, tenementa illa, cum fuerit ætatis alien and re- 
© quindecim annorum, dare poſſit & alienare, leaſe, Cc. 


* & totum jus ſuum remittere & relaxare ad 
© voluntatem ſuam, juxta Conſuetudinem 
© Comitatus prædicti;' and that one Thomas 


de Wornedale being ſeiſed in Fee of the Pre- and of a Re. 


miſſes, & infra etatem quindecim annorum, leaie of 
made a Feoffment in Fee thereof to one Lands, when 


Adam Elys. and afterwards died, leaving one e! 


the 


5, to 


one having 


Maud his Siſter and Heir, (under whom the before , de. 
_ Plaintiffs claim) who being © etatis quinde- feaſible Eſtate 


cim annorum & amplius, viz. ætatis de- under the 


der 15. 


cem & ſeptem annorum, per nomen Ma- Feoffment of 
ä | by 0 tilde an Infant un- 
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Of alienation by an Infant. 
* tilde filiæ Richardi de Wornedale, per quod- 
dam ſcriptum ſuum, quod hic in Curia 
© profert, cujus data eſt, &c. remifit & re- 


© laxavit, & omnino de ſe & heredibus ſuis 


imperpetuum quietum clamavit præfato 


© Adz & ipſi Jobanni Kelfſham totum Jus ſuum 


& Clameum, que habuit, vel aliquo modo 


© habere potuit in tenementis prædictis cum 
e pertinentiis, &c prædicto Jobanne Kelſbam 


in poſſeſſione prædictorum tenementorum adtunc 


© exiſtente, Sc. 


Reply Non ef The Plaintiffs reply, that the releaſe non 


fattim. 


eft factum predite Matildæ: Which puts in 
Iſſue neither the Cuſtom, nor the Infancy, but 


the Execution of the Deed only. And upon 


this Iſſue was joined, &c. 


Aſſize. 


brought by Peter Hamon, and [ſabe] his Wife, 
againſt 7ohn Wardon the Elder, for Lands in 
Egerton, Sc. | 5 
The Tenant pleads in Bar, Quod tenemen- 


Plea of Cu- 
ſtom of Ga- 
velkind for 


Women at 15 


to alien, c. 


Releaſe by 
one of that 
Age, 


/ in Com. Kanc. 13 Ric. 2. An Aſſiſe 


© tain viſu poſita tenentur ſecundum Conſue- 
© tudinem de Gavelkynd; & dicit quod per 
© Conſuerudinem de Gave/tynd Mulieres, quæ 
© ſunt inde tenentes, cum #tatis quindecim 


annorum fuerint, tenementa illa alienare 


poſſunt; & dicit quod prædicta Jabella, 
per nomen Jſabellæ Breſtcombe, dum ſola 
fuit, & atatis quindecim annorum & 


K % A M A aA „ 


© de ſe & hæredibus ſuis imperpetuum qui- 
© etum clamavit eidem Fohanni Wardon, fe 
Rs ES. „ niorl, 


amplius, per quoddam ſcriptum ſuum, 
uod hic in Curia profert, &c. cujus data 
eſt, &c. remiſit & relaxavit, & omnino 
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© niori, per nomen Johannis Wargedon, & 2 III. 


| © Agneti tunc uxori ejus, adtunc tenentibus 
« tenementorum prædictorum, & hæredibus ip- 

© fius Johannis Wardon ſenioris, totum Jus & 
© Clameum, quod habuir, ſev. quoviſmodo ha- 
© bere potuit in tenementis prædictis, per 
nomen omnium terrarum & tenemento- 
rum, quæ quondam fuerunt Roger: de 
© Breſtcombe patris ſ..1, & obligavit ſe & hæ- 
redes ſuos ad Warrantiam, &c. unde pe- 
tit Judicium, &c.? The Plaintiffs reply 
non eft factum, and at the Day of Trial are 
Nonſuit. 


Though theſe Authorities may be ſufficient Whether the 
to prove, that the Cuſtom has been an- Cuſtom ex- 


cienily ſo underſtood, that an Infant of 15 
may teleaſe the Fee to his Guardian hold- 
ing over, or to Tenant for Life, or a mere 


Right to one that has a deteaſible Eſtate, 


who have Seiſin already; yet it is a Queſtion 


of a very different Conſideration, whether 


he may grant a preſent Eſtate in the Land 
by any other Means, than that of Livery : 
None of theſe Inſtances amount to this; and 
the only Caſes, that favour ſuch an Opi- 
nion, are thoſe already mentioned, which 


ſpeak in general Terms of the Cuſtom, as 


giving Power to alien; and ſuch others as 
lay, that the Infant is by the Cuſtom of Ga- 
velkind of * full Age at 15: To which may 


— 


— 


. „ » b a 


* Note, That the 1¹ Age of Male and be 

according to common Parlance, is the Age of 21 Years, 

Litt. Sef. 105 bh 
be 


tends to other 
Conveyances. 


| Whether a 


a F eoffment 


44 * 
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be added the uſual Manner of pleading the 
general Iſſue in a Dum uit infra ætatem for 
Gavelkind Lands: 

Itin. Kanc. 55 H. 3. Rot. 90. in don. 
Dum fuit infra ætatem, by William Peterſon, 
againſt Philip de Knolle, who pleads, that the 
Demandant * fuit: plenæ ætatis quando di. 
* miſit, ſcil. ætatis quindecim annorum ſecun- 
dum Conſuetudinem Gavelikindorum, J 


© ratores dicunt, &c. quod prædictus Vill us 


« fuit plenæ etatrs quindecim annorum ſecundum 
* Conſuetudinem de Gavelikinde, quando di- 
* mifit, &c.” And the like pleading occurs in 
Eod. Ttin. Rot. 14 & 25. Itin. Kanc. 7 Ed. 1, 
Rot. 47. Rex Roll. Trin. 12 Ed. 1. C. B. 
Rot. 68. Vin. Kanc. 21 Ed. 1. Berewicke Rot. 
4. in. Kanc, 6 Ed. 2. Rot, 3. This gene- 
ral Method of pleading, that he being of fu/! 


Age, &c. conveyed, without ſpecifying the Kind 


of Conveyance, is ſome ſort of Evidence, that 
the Cuſtom extends to all, Manner of Aliena- 


tions. 


But as this Cuſtom is not of a Kind to be 


favoured or extended, and a Feoffment was 


the Conveyance moſt. uſed at Common Law, 


and being the moſt publick and notorious 


Method of Alienation, is fitteſt in the Caſe 
of an Infant, where there may be Suſpicion 


of Fraud or Impoſition; I believe no prudent 


Perſon would adviſe to try the Experiment of 
any. other Conveyance, where a Feoffment 
may Fe be had. 


A Warranty on a Froffinent akhis. the 


Warranty on Cuſtom is ſaid to be void, the Cuſtom not 


| within the Cuſtom be good 


extending 
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extending to it, 11 H. 4. 33. But ſee be- 
fore, 198, 212, 214. 


2. It is ſaid in ſome of the Books, that the Whether the 
Cuſtom warrants no Alienation, but upon a Alienation be 
Sale. 21 Ed. 4. 24. Old Bendl. 7. New conlined to a 
Bendl. 33. by Hales Serjeznt. For a full and Saws 


ſufficient Recompence. Lamb. , £37, 566. 
MWy's Max. 40. For the Words of the Cuſtu- 
mal are doner & 2 7 oth Lamb. ibid, And 
thoſe. of 55 H. 3. Rot. 5. Ante 194. are 
dare, vendere. Bur the other two Copies of 
the Cuſtumal read doner ou vender in the Diſ- 
junctive: Nor can I find any Inſtance on Re- 
cord, wherein the Conſideration for the Feoff- 
ment is ſet out, as probably it would be, 
were it neceſſary; bit the common Way of 
pleading is, quod dedit & Concefit 5 Se. of 
ſometimes, , feoffavit, Sc. or dimifit, or 
remiſit & relaxavit, as in the Inſtances be- 
fore, 


3. Some have ſaid, that the Infant muſt Whether to 
have the Lands by Deſcent, and not by Pur- Landscoming 
chaſe, for the Words of the Cuftumal, Cert by Deſcent. 


Heirs, do not include Purchaſeis Lamb. 

50 O. Bina. 7. N. bend. 33. by Hales 
derfeant, who was a Kentiſh Man. So is the 
Language of Mich. 1r Ed. 3. B. R. Rot. 123. 
and Mich. 20 N. 2. B. R. Rut. 62. that Llæ- 
redes de Gaveh) unde poſjunt altencre, c. For 
this Reaſon, it is ſaid, that the Cuſtom ex- 
tends not to empower him to alien Lands 
given him by Will. Noy's Max. 40. But the 
Concluſion is ſomewhat roo haſtily drawn; 
for the Words of other Records are more 


ESD general, 
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Book II. general, as that Quilibet tenens, Sc. as in 85 
H. 3. Tin. Kanc. Rot. 8. Ante 194. Mich. 
9 Ed. 2. C. B. Rot. 240. Ante 202. Af. 
in Com. Kanc. 47 Ed. 3. Ante 204. & A.. 
in Com. Kanc. i Ric. 2. Ante 213. And 
likewiſe among the ſame Records of the ſame 
Year in Mich. Pour's Caſe, it is pleaded, 
< Quod habetur Talis Conſuetudo in Comi- 

_ © tatu prædicto, quod quilibet tenens terrarum 
© & tenementorum, quæ ſunt de tenura de 

© Gavelkynd, tenementa illa, cum ætatis quin- 
© detim annorum fuerit, in feodo alienare po- 
© teſt;” and a Feoffment accordingly. And 
in Trin. 12 Ed. 1. C. B. Rot. 68. Kanc. 
In a Dum fuit infra ætatem, and Iſſue joined, 
whether the Plaintiff were of full Age; the 
Jury find, quod fuit quindecim annorum, quan- 
do dimiſit, Sc. Requiſiti quantæ atatis homo 
debet eſſe, qui tenet in Gavelikende, qui poſſi 
alium feoffare, per quod labile fit Feoſſa- 
mentum ſuum, dicunt quod quindecim anno- 
rum, | 


The Infant 4. He muſt be ſeiſed in Fee. An Infant 
cannot b) above the Age of fifteen Years made a Feoff- 
Feoffment : | 8 | | 
diſcontinne ment of Lands in Gavelkind whereof he was 
Lands entail- Tenant in Tail; the Court held clearly, that 
ed. this Feoffment is no Diſcontinuance, nor ſhall 
bind the Infant; for the Cuſtom ſhall never 
enable him to do a Tort, and therefore ſhall 
be taken to extend only to Land whereof he 
is ſeiſed in Fee, Vaugban and Holdes, Cre. 


Jae, BOs 
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It ſeems that an Infant may, within the Chap. III. 
Cuſtom, make a Leaſe for Life or Gift i 
Tail by Livery proprid manu: For a Cuſtom Milo 2 
to grant Lands in Fee-ſimple 42 fortiori ex- Life by Livery 
tends to granting them for a leſſer Eſtate. be within the 
Co. Copyb. Sect. 33. Co. Litt. 52. 5. Cro, Cultom. 
Eliz. 373. Nay, if a Cuſtom be to grant in 
Fee, & non aliter, yet he may grant for Life; 
or to A, for Life, Remainder to B. 1n Tall, 

Salk. 189. per Holt. 

If an Infant of Fifteen, where there is a Grant to the 
Cuſtom for Perſons of that Age to make a King by Deed 
Feofſment, ſhould grant to the King by Deed inrolled. 
inrolled, and afterwards a Statute ſhould be 
made confirming all Grants to the King be- 
fore that Time, yet this Statute would not 
make it good; for where an Act is good by 
Cuſtom, if that be not purſued, it is all one 
as if there were no Cuſtom: And the Statute 
never meant to enable thoſe Perſons or their 
Grants, who by natural Defects or Diſabilities 
were either by the Law of Nature or the Law 
of the Land diſabled to grant. Hob. 224, 

226 

In Aſſize the Tenant pleads in Bar the How this 
Feofment of FJ. S. the Plaintiff replies, Feoffment 
that F. S. at the Time of the Feoffment 47 be plead- 
was under Age, Cc. the Tenant rejoins, ©* 
that there is a Cuſtom in the Place, that any 
one of the Age of fifteen Years may make 
a Feoffment. And this was held no De- 
parture, for the Force of the Bar is the 
Feoffment, and the Matter in the Rejoinder 
is to prove the Feoffment good, ſo that it is 
only an Inforcement of the Bar. 21 H. 7. 
17. 5. And there is much the ſame Plead- 


Bt | ing, | 
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Book IT. ing, on the ſame Cuſtom in 32 A. pl. 4, 
und ia Mich: . 240; 


Ante 200. & Plac. Af. 47 Ed. 3. Simon 
Parlebien's Caſe, ante 203. and no Excep- 
tion taken to it. But however reaſonable 
this Opinion may ſeem, the more adviſeable 
Way is to ſet out the Cuſtom in the firſt 
Inſtance; for it is laid down as a general 
Rule in Co. Lit, 304. a. that when a Man 
in his former Plea entitles: himſelf gene- 
rally by the Common Law, in his ſecond 
Plea he ſhall not enable himſelf by a Cul- 


tom, but ſhould have pleaded it at firſt, 


And this is ſupported by 37 H. 6. 5. 4. 


 Keilw. 75, 5. Abbot of Bukefaſ;'s Caſe. 


And Yelv. 14. Wood and Hawkſhead, where 
the very Cale before is put by the Court: 


If a Man intitles himſelf by Feoffment of 


one A. and the other ſhews that A. was an 


Infant at the Time of the Feoffment, if the 


Plaintiff introduce a Cuſtom to make the 
Feoffment good, it is a Departure, for the 
Cuſtom 1s a Matter of Title. But ſee 


 Godb. 122. Covenant brought on an Inden- 


ture of Apprenticeſhip, the Apprentice 
pleaded Infancy, the Plaintiff replied the 
Cuſtom of London for an Infant to bind 
himſelf Apprentice. Wray Ch. Juſt. held it 
no Departure. But this afterwards coming 
in Queſtion in the Caſe of Malter and Mi- 
cholſon, Cro. Eliz. 652. the Court doubted 
concerning it. And in the Caſe of Mole 


and Wallis, reported 1 Lev. 81. Raym. 60. 


1 Sid, 142. 1 Keb. 376, 469, 512. the 
Court were divided in Opinion on the like 


1 Queſtion, 
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Queſtion, two Judges holding it a Depar- Chap. III. 
ture, and Two that it was not. — 

Where an Infant, impleaded in a Præcipe Of Age. 
for Gavelkind Lands of his Anceſtor, has 

prayed, that the Parol might demur till 
Twenty-one, it has often been endeavoured 
to ouſt him of his Age by Plead-ng that 
the Lands are Gavelkind, and the Infant 
above the Age of filteen Years, and that the 
Cuſtom 1s, that when the Heir 1s of the Age 
of Fifteen, he ſhall have his Lands, and may 

alien them, and therefore ought to anſwer 
immediately; but the Court has held this not 
to be a good Counterplea, for though by this 
Cuſtom he is of Ability to alien his Land at 
that Age, yet he is under Age as to other 
Reſpects, and they muſt adjudge his Age 
according to the Law of the Land. 9 Ed. 3. 
38. Hil. „ $54. ©2986, 3s 
10. 1 H. 4. 29. 16 Ed. 2. Mayn. 478. 
And the ſame Thing 1s affirmed in Dyer 
262. 

But as the firſt of theſe Authorities ſeems 
to acknowledge, that if it could be found, 
that the Utage had been otherwiſe allowed 
in this particular, it would vary the Caſe ; 
] ſhall cite a Record to ſhew, that by he 
Cuſtom of Kent, an Infant of fifreen Year 
is of Age as to this Purpoſe, as well as a 
that of Alienation. 

It. Kanc. 39 H. 3. Rot. 1. in doro. A 
Writ of Entry /r Diſſei/in brought by Tho. 
Son of Thomas le Muner, againit Thomas 
Edward, and others, for the Molety of a 
Mill, Se. in Erchele. © Thomas Edward 
8 8 e venit 
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Book II. © yenit & viſus eſt in Curii, & eſt infra æta- 
c tem; & quia prædicti Thomas. & alii clamant 
* tenere prædictum tenementum in Gaveli- 
* kend, * COMITATUS qugſitus cujuſmodi 
* #tatis homo reſpondere Jebeat ad hujuſmodi 
* tenementa, dicit, quod guilibet ætatis quin- 
_ © decim annorum reſpondere debet ad hujuſmods 
? * tenementa, que tenentur in Gavelitend, quod- 
* cunq; breve Domini Regis verſus eum per- 
* quiſitum fuerit, ſcil. tam ad Breve de Recto, 
* quam ad aliud; & non infra XV annos. 
Et quia idem Thomas nondum eſt ætatis 
* quindecim annorum, Conſideratum eſt quod 
prædicta loquela remaneat fine die uſq; ad 
© #ratem prædicti Thome Edward, &c. 
And ſome further Weight is added to this 
Authority by Ein. Kanc. 55 H. 3. Rot. 25 
E go, and Itin. Kanc. 6 Ed. 2. Rot. 17. 
Ante 199. Where the Jury finding the cuſ- 
tomary Alienation introduce it by faying ge- 
nerally, that the Perſon fuit plenæ ætatis 
Jecundum Conſuetudinem de Gaveiykynae, ſcil, 
guindecim annorum, Sc. 
And indeed we may collect from Braon, 
Vide Leg. that this is little elſe than the Remains of the 
70. H. 1. old Common Law; for he having ſaid, that 
_ ſunt diverſe etates fecundum diverſitatem here- 
ditatum & tenementorum; De Feodo vero mi- 
litari, habebit heres plenam etatem cum 21 
annum impleverit, & 22 attigerit; fi vero 
| fuerit beres & filius Sockmanni, tunc demum, 
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militari the Heir ſhall not anſwer before his 
Age of Twenty-one, but in Socagio poteſt & 
debet reſpondere, ſicut & petere, cum plene 


etatis fuerit, Lib. 2. c. 37. F. 86. And again, 


Lib. 5. c. 21. F. 422. Liberum Socagium pe- 
tere non poterit ante tempus, de Seiſind Ante- 
ceſſoris, per breve de recto, ante atatem XIV 
annorum, non magis quam feodum militare, an- 
tequam impleverit XXI annum & XXII atii- 


gerit. 


We read in our Books of a Cuſtom of A- Of Cuſtom of 


lienation by an Infant much more unreaſon- Alienation by 
an Infant 


able than the foregoing, as in 7 H. 4. 25. 4. 


ſeems the Courts of Law paid but little Re- 


gard to ſo extravagant a Uſage ; for the Book 


ſays, that when an Infant has been brought 


before the Juſtices, and it has appeared to 


them by Inſpection, that he was not of Diſ- 
cretion to do ſuch a Thing, notwithſtanding 


ſuch Cuſtom he has recovered in a Dum Fuit 


infra etatem. 


In like Manner 1t 1s . in 6 E24 3. 


49. 5. to be of the Uſage of the Town of 


Hereford that a Perſon might alien his Land 
when he could count twelve Pence, or mea- 
ſure an Ell of Cloth ; and averred that the 


Perſon was of ſufficient Age to do that; but 


the Court gave little Heed to the Cuſtom, 
and held that it ought to be ſhewn in cer- 
tain, how old the Perſon was at the Time 
of the Alienation, And the fame Determi- 
nation is on the ſame Cuſtom concerning 


Q 4 Lands 
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cum 15 annos compleverit, adds, that in Feodo Chap. III. 


3 


Lege XV. 


5 ; F when he 
That in certain Boroughs an Infant might ſell could count 


his Land when he could count twelve Pence, and meaſure, 
or meaſure certain Yards of Cloth. But it 
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Lands in Glocefter, Paſch. 13 Ed. 3. Fitzh, 
Dum fuit infra ætatem, 3. 

And accordingly Lord Hobart ſays, that in 
Pleading a Feoffment by an Infant, a cer- 
tain Age mult be ſet down, that the Court 
may judge it- an Age of Diſcretion, and it 
muſt not be left upon telling twelve Pence, 
or meaſuring a Yard of Cloth, for Cuſtom 
cannot abrogate the Law of Nature. Hob. 
225. 

But this Cuſtom, tho? not to be ſupported 
at preſent, ſeems to have had its Founda- 
tion in the old Common Law, for this was 
the Age when the Son was out of Ward as 
to Burgage Lands: Si autem fuerit filius 
© Burgenſis, tunc ætatem habere intelligitur, 
cum denarios diſcrete ſciverit numerare, 
pannos ulnare, & alia negotia ſimilia pa- 
© terna exercere; & ſic non definitur certum 
< tempus, ſed per ſenſum & maturitatem 
« ſuam,” Bra. Lid: 7. c. 37 f. 86. 5. Glanv. 
Lib. 7. c. 9. The Reaſon of the Law in- 
deed was ſoon ſo much altered in this Re- 
ſpect, that the Judges in 19 Ed. 2. diſal- 
lowed even the Cuſtom of a Borough to be 
out of Ward at that Age. In a Writ of 
Raviſhment of Ward, the Defendant plead- 
ed the Uſage of Tpſwich, that when the In- 
fant was of Age to count and meaſure, he 
was of full Age to marry himſelf, and to 
have his Land ; and avers, that the Infant 
was of the Age of twelve Years, and could 


count and meaſure, But as the Defendant _ 


had acknowledged, that the Intant was of 
ſuch an Age as to be in Ward by the Law 
of the Land, it was holden that the Defen- 

dant 
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dant covld not purge his Tort by this Uſage; Chap. II. 
and therefore he was awarded to anſwer to the 
Raviſhment. 19 Ed. 2. Garde 127. 


Note; The Cuſtom of Feoffment by an InwhatPlaces 
Infant at Fifteen, being againſt common tie Cultomof 
Right, cannor be alledged in a' Town, = eee 
leſs it be laid, that the Tenements are within ata 
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The Father to the Bough, 

And the Son to the Plough. 
The Origin HE hereditary Lands among the 
of this Cu- Saxons (otherwiſe called Bocland) were 


ſtom. Spelm. not ſubject to any Feodal Service, and there. 


of Feuds 38. fore could not eſcheat to any Feodal Lord: 
And this was the general Uſage of England, 
till the Conqueror, introducing hereditary 
3 Feuds, impoſed therewith, among the Reſt 
Vide K. E- of the Feodal Servitudes, this of Eſcheats. 
thelred'sChar- B | a appeal 
ter in the Pre. But even then, as at this day, if a Man 
face to the fled for Felony, and was outlawed, he be- 
6th Report. ing eſteemed a common Enemy, Caput Lu- 
pinum, one out of the King's Protection, 
his Lands were forfeited to the Crown. And 
our Kentiſh Gavelkind retains theſe, as well 
as many other Properties of the Saxon Allo- 
What the dium; for by the Cuſtom of Kent, if Tenant 
Cuſtom is. in Fee-ſimple of Lands in Gavelkind com- 
. mit Felony, and ſuffer Judgment of Death, 
he ſhall incur Forfeiture of his Goods, but 
his Lands of that Tenure ſhall not be for- 
feited, nor eſcheat to the “ King, or other 
Lord of whom they are holden; but the 
Heir, notwithſtanding the Offence of his 
Anceſtor, ſhall enter immediately, and en- 


— 
"Y 
— 


* Cuſtoms which are by Reaſon of the Land, as 
Gavelkind and Borough Engliſh, bind the King, but 
Cuſtoms by Reaſon of the Perſon or the Goods do not. 
35 H. 6. 28. 4. Bro. Cuſiom, 5. | 


joy 


The Father to the Bough, &c. 

joy the Lands by Deſcent after the ſame Cu- 
ſtoms and Services, by which they were before 
holden. Con/uctud. Kanc. infra. Lamb. Peramb. 
612. 8 Ed. 2. Itin. Kanc. Fitz. Preſcription, 
50. 22 Ed. 3. Preſcription, 40. ibid. pl. 60. 
Dyer 310. 5. 2 And. 182. Somn. 48, 53, 
\ 146. . Bacon's Uſe of the Law, Oct. Edit. 139. 
1 Sid. 137. 1 H. J. P. C. 360. 3 Bulſt. 215. 
Dr. & Stud. 40. 
Which has given Occaſion to the Prover- 
bial Expreſſion, 


The Father to the Bough, 
And the San to the Plough. 


Stat. 17 Ed. 2. de Prerog. Reg. c. 16. Or as it 
is ſomewhat differently expreſſed in the Ma- 
nuſcript Copy of the Conſuetudines 8 in 
Lincoln's Inn Library: 


Che Fader to the Bonde, 
And the Son to the Londe. 


Nor ſhall the King have the Year, Day, 
and Walle of Lands in Gavelkind holden 
of a Common Perſon, where the Tenant is 
executed for Felony. Conſuetud. Kanc. infra. 


8 Ed: 2. - Itin. Kanc. Preſcription, 59, 20 


H. 6. 8. b. StamF. de Prærog. 49. b. 50. 4. 


Lamb. Perams. $57. 3 Bulft. 213. Which 
ſeems to be but a Conſequence of the other 


Cuſtom, according to the general. Rule in 
Bracton 130. a. 131. a. Non debet Rex de 
Jure habere annum & diem de aliqud terrd que 
non polſſit of OR Dominorum. 


| But 
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Book II. But this Cuſtom holds only where the De. 
— fendant ſubmits to the Judgment of the Law, 
3 and not where he withdraws himſelf from 
: the Hands of Juſtice, and will not abide a 
legal Trial; for if Tenant in Gavelkind, be- 

ing indicted for Felony, abſent himſelf, and 

is outlawed after Proclamation made for him 

in the County; (or if formerly he had taken 
Sanctuary, and had abjured the Realm) his 

Heir ſhall reap no Benefit by the Cuſtoin, 

but the Lands ſhall eſcheat to the Lord, and 

the King ſhall have Vear, Day, and Waſte 

in them, it holden of another, in like man- 

ner as the Common Law directs, as to Lands 
which are not ſubject to the Cuſtom of Ga- 

velk ind. Conſuet. Kanc, infra. Vin. Ka, 

5% H. 3. Rot. 86. Ed. x. nun. Kan, 

Rot. 41. Rer. 6 Ed. 2. Itin. Kauc. Pla. 

Coron. Rot. 62. 8 Ed. 2. Itin. Kanc. Pre- 
ſeription, 50. 22 Ed. 3. e 40. 

' Stath. Cuſtom, pl. 2. Lamb. Peramb. 35 
Stamf. de Prærog. 40. B. 2. Roll's Rep. 368. 

1 H. H. P. C. 360. Wright on Tenures 210. 

And fo it was adjudged in Cauc. 28 Eliz. be- 

tween Brocas and Savage, cited in the Margin 
of the laſt Edition of Dyer 310. 6. | 


In Itinere V. de Ralegb in Com. Kan. 
Aſſiſa Mortis Anteceſſoris, &c. ſi Adelophus, 
&c. ubi dicitur, quod Felonia Anteceſſoris, 
non impedit Seiſinam Hæredis, nec Suc- 
ceſſionem; ſed hoc ſpecialiter in Com. Kanc. 
de Tenementis, quæ tenentur in Gavelkind, 
fi ile, qui Feloniam fecerit, judicium ſuſti- 
puerib.” Bracl. lib. 4. f. 276. 2 


W M «» m oo 


It 


And the Son to the Plough: 


It is ſaid obiter in Chapman's Caſe, 2 Noll's Chap. IV. 


Rep. 368. That if a Brother in Gavelkind is . 


attaint, the Land ſhall eſcheat; tho' otherwiſe Þ:other hall 
it is, if the Father be attaint; for The Father inherit the 
to the Bough, and the Son to the Plough : And Gavelkind 


the Reaſon there given is, That the Cuſtom 
ſhall be taken ſtrictly. _ 


Lands of his 
Brother exe- 
cuted for Fe- 


But this is a miſtaken Opinion. Mr. Lam- lony. 


bard in his Peramb. 88. tho' he admits that 
ſome have doubted whether the Brother or 
Uncle ſhall have Advantage of this Cuſtom, 
is notwithſtanding of Opinion himſelf, That 
whoever the Heir be, he ſhall enjoy this Pri- 
vilege under the Cuſtom, as well as the Son; 

becauſe the Words of the Cu/umal extend to 
the Heir in general, and are not reſtrained to 

the Son alone. 

And it is a Diſtinction a to moſt 
of the Authorities, both ancient and modern, 
the Words of which are general as to all 
Heirs; Telonia Anteceſſoris non impedit Seiſi- 
nam Heredis, nec Succeſſionem. Bract. ſupra, 
And 8 Ed. 2. Preſcription, go. By the Cu- 
ſtom of Kent, if a Man be hanged for Fe- 
lony, the Lord ſhall not have the Eſcheat. 
And Bacon's Uſe of the Law 139. That the 
Land 1s not forfeitable nor eſcheatable for 
Felony, And 1 H. H. P. C. 360. That if 
the Anceſtor be executed for Felony, the 
Land ſhall not eſcheat, bur deſcend to the 
Heir. 

And Rot. Clauſ. 8 Rich. 2. m. 2. Kanc. 
The King writes to the Sheriff of Kent to 
redeliver the Gavelkind Lands of a Man exe- 
cuted for Felony, which he had ſeized; 


Cum ſecundum Conſuetudinem de Gavel- Taylor of 
8 kind Gavelk. 107. 


230 The Father to the Bough, 


Book IT. © kind in hoc caſu nos habere non debemus 
— annum, diem, neque vaſtum, nec capitales 
Domini inde Eſcheatam ; ſed proximi Hz. 
© redes fic convictorum & ſoſperſorum hære- 
© ditatem ſuam immediate conſequuntur, Fe- 
© lonia 1112 non obſtante.” 
8 And by the ſame Cuſtom the Wife's 
Gavelking Dower of the Moiety of Gavelkind Lands, 
Lands not- was in no Caſe forfeitable for the Felony of 
withſtending the Huſband, but where the Heir ſhould loſe 
Haben . the his Inheritance. Conſuet. Kanc. infra, 8 H. 3. 
Preſcription, 60. adjudged. Lamb. Peramb, 
533. Noy's Max. 28. 
Dos poſt Feloniam [mariti] peti non po- 
© teſt a muliere, &c. niſi in caſu ſpeciali, ſicu: 
in Kancid.“ Brad. lib. 4. f. 311. 
This Cotton This Cuſtom holds only 55 Caſe of Fe. 
extends not lony, and extends not to Treaſon; for if a 
to High Man be any way attaint of this Offence, his 
Freaſn. Gavelkind Lands are forfeited to the King, 
notwithſtanding this Uſage. Lamb. Peratib. 
83. Dav. 37. I H. H. P. C. 360. Wright's 
J OO 
Whether to Indeed it ſeems the Cuſtom may extend to 
Petty 'I'rea- Petty Treaſon; for that Offence 1s by the 
ſon. Law properly comprehended under the 
Word Felony, -: Co. Li. 391. a. The 
Lands eſcheat to the Lords of the Fee, as 
in other Felonies. Stat. 25 Ed. 3. c. 2. And 
euterfois attaint of Murder is a good Plea to 
an Indictment of Petty Treaſon Tor the ſame 
Death; becauſe it has the ſame Judgment in 
Effe&, and the verg gs For feiture. 3 Inſt, 
2 e 
. oy Mr. Lambard ſays, That“ peradventure this 
ole holas not in Felonies made by Statutes 
Peramò. 3 | | | | : of 


And the Son to the Plough. 


© of later Times; becauſe the Cuſtom cannot 
© take hold of that which then was not at all.” 

As Felonies by Statute are now ſo nume- 
rous, this may be a Queſtion of conſiderable 
Importance; but it is remarkable, that no 
other Book, either ancient or modern, ma- 
king mention of this Cuſtom, takes Notice 
of this Point; but all ſay, That the Cuſtom 
extends to Felony, without offering at any 
Diſtinction. : 

Now Felony 1s the Cans of all capital 
Offences under Treaſon (except Piracy, which 


is an Offence by the Civil Law); and tho' the 
Species of this Offence are much encreaſed 


within Time of Memory, yet they are 


created in Similitude of the old Felonies, and 


are to be puniſhed in the fame Manner, and 
no other. And when a Statute makes a new 
Felony, or ſays, the Offender ſhall ſuffer 
as in Caſes of Felony, it entirely refers itſelf 
for the Puniſhment to the Common Law: 


And the Word Felony being Vocabulum Artis, 


we mult have recourſe to the Common Law 
for an Explanation of the Nature of it; 
which tells us, That it 1s an Offence puniſh- 
able with Death, with Forfeiture of Goods, 
with Corruption of Blood ; as a Conſequence 
whereof the Land will eſcheat to the Lord 
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(pro defetiu Hæredis, and not as an imme- Suk. M3. 


diate Forfeiture) in all Places except in 
Kent, where the Cuſtom is allowed to have 
Power to exempt the Gavelkind Lands from 


the general Rule, and the Inheritable Blood 


remains as to Tenements of this Nature, 
notwithſtanding the Attainder of the An- 
ceſtor. And it is material, that the Eſcheat 


- a of 


r The Father to the Bough, 
Book II. of the Lands is no Part of the Judgment in 
Felony, but merely a Conſequence implied 
by the Law on ſuffering for any Offence of 

this Kind, to which the Cuſtom of Kent 1 is a 

neceſſary Exception. 

If a Wort has by Cuſtom Power of hold- 

ing Pleas, and an old Action is given by 

Statute in a new Caſe, it is within the Juriſ- 

_ diction. 2 Saund. 254. Green and Cole. And 

tne like Law on a Grant of Conuſance of 

Pleas. Hob. 48. And it ſeems that the old 
Puniſhment of Felony being applied to a 

new Offence, our Cuſtom may with a Parity 

| of Realon extend to it. 

Whether this Mr. Lambard likewiſe doubts whether this 
Cuſtom ex- Cuſtom extends to Piracy ; which mult be 
. to Pi- underſtood of an Attainder before Commil- 
a Conviction of Piracy before the Admiral, 
no Forfeiture of Lands is incurred. The 
Words of the Statute are, That ſuch as ſpall 
be convitt of any ſuch Offences, &c. ſhall have 
and ſuffer ſuch Pains of Death, Loſſes of Lands, 
Goods and Chaltels, as if they had been attaint- 
ed and convicted of any Treaſons, Felonics, Rol. 
beries, or other the ſaid Offences done upon tit 


Lands, Which Words are merely relative, 


giving only the ſame Forfeiture for a Felon: 
at Sea, as would be incurred by the like Ot. 
fence at Land; and if Gavelkind Lands are 


not forteitable in the latter Caſe, how can 


they be 1n the former ? 


Whether this Twi/den Juſtice ſays, in 1 Cid. 138. That 
Cuſtom be in he had heard that the Cuſtom of The Father 


any other 79 the Bough, &c. was in no other. County or 


County be- 8 1 
| | C | 6 115 
e e Town except in Kent. But Mr Taylor in 


Eij. 


| fioners, by Virtue of 28 I. 8. c. 15, for on 


And the Son to the Plough. 
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Hiſt. of Gavelkind 106. mentions that the Ga- Chap. IV. 
velkind Lands in the Liberty of Urchinfeildl( 


in Herefordſhire partake of the ſame Privi- 
lege 

Thdeed the ſame Author ſays, that this was 
the Right of all Wales; which is certainly a 
Miſtake, for it appears by Statutum Walliæ, 
12 Ed. 1. that even at the Time when the 
Lands in that Principality were partible among 
the Males, the Attainder of the Anceſtor for 
Felony was a Bar to the Heir: Si excipiat quod 
Anteceſſor, vel aliquis in deſcendendo commiſit 
Feloniam, per quam ſibi non competit actio, &c. 
terminetur per recordum FJuſticiariorum, vel per 


Inquiſitionem Patriæ de ſuſpenſione, &c. 


In the Stat. de Prerog. Regis, c. 16. it is 


mentioned to be uſed in the County of Glo- 
cefler by Cuſtom, That after one Year and 


one Day the Lands and Tenements of Felons 
ſhall revert and be reſtored to the next Heir, 


to whom they ought to have deſcended, if 
the Felony had not been done. | 
But this Cuſtom differs from that of Kent 
in one Reſpect, That the King ſhall have the 
Year, Day, and Waſte; but not fo of Lands 
in Gayelkind, Stanf. de Prerog. 50. a. 


Bock II. 
— | 


CHAP. v. 


Ok the Cuſtom of Kent to deviſe Gavel- 
- Kind Lands. 


HETHER Gavelkind Lands in Kent 

were deviſeable by the Cuſtom of that 
County, or not, was a Queſtion formerly much 
litigated ; it being a very valuable Privilege 
before 32 H. 8. when it was not in the Power 
of the Owner of any Lands in this Kingdom 
to alien them, without a ſpecial Cuſtom of 
the Place where they lay, by any Act to be 


ambulatory till the Time of his Death ; but 


he was put to depart with the legal Eſtate, by 


making a Feoffment to his own Uſe, or to 


the Uſe of his Will, and that Uſe he might 


deviſe; an Invention too but of later Times, 


and attended with ſome Inconveniences. Nor 
did this ceaſe to be a Matter of Importance 
on the general Liberty given by the Statutes 
of Wills to deviſe Socage Lands by Will in 
Writing ; for theſe Statures, being in the Af- 
firmative, were holden not to take away a Cul- 
tom of deviſing, Co. Lit. 111. 5. 3 Rep. 35. 


and conſequently the Aſſiſtance of the Cuſtom 


was ſtill wanted to make. a Will of Socage 
Lands, when joined with a Deviſe of Lands 
holden by Knight-Service in Capite, good for 
the Whole of the Socage, which otherwiſe 


had been void for a third Part; 2 Sid. 153. and 


likewiſe to make effectual Deviſes by ; ary 


for I take it that the Cuſtom was claimed even 
for them. 2 Sid. 154. Somn. 161, But this 


1 Queſtion 


Ot the Cuffom to deviſe. 
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Queſtion is now rendred entirely uſeleſs by Chap. V. 


12 Car. 2. 24. which has reduced all Lands 
to common Socage ; and the Statute againſt 
Frauds and Perjuries, 29 Car. 2. 3. ſect. 5. 


which enacts, That © All Deviſes or Bequeſts 


c o any Lands or Tenements, deviſeable 
ce either by Force of the Statute of Wills, or 


ce by this Statute, or by Force of the Cuſtom of 


* Kent, or the Cuſtom of any Borough, or 
« any other particular Cuſtom, ſhall be in 
« Writing, and ſigned by the Party ſo de- 


ce viſing the ſame, or by ſome other Perſon. 


ce in his Preſence, and by his expreſs Direc- 
ce tions, and ſhall be atteſted and ſubſcribed 
«© in the Preſence of the ſaid Deviſor by 
ce three or four credible Witneſſes, or elſe 


ce they ſhall be utterly void and of none 
« Effect.” 


But as many Things grow Matters of 


greater Curioſity by ceaſing to be of Uſe, 

I ſhall briefly take Notice of the moſt mate- 
rial Arguments and Authorities which occur 
tom. 


Arguments con. the Cuſtom. 


in the Books, either for or againſt this Cuſ- 


e 


1. That it is a Rule in Law, That an Aſſize Arguments 
of Mortdanceſtor lies not of Lands deviſeable __ the 
by Will; though it be not alledged by the Cuſtom. 


Plea, that they are actually deviſed. Fleta 296. 
b. 4 Ed. 2. Fitz, Mortdanceſtor, 39. 22 A. 


Ph 78. F. N. B. 196. J. Yet it appears by | 


Bratt. J. 276. 5. and by ſeveral antient Re- 


cords cited in Somner, That an Aſſize of 
| 8 2 | Mort- | 


Book II. 
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Moridanceſtor lies for Gavelkind Lands in 


Kent. Somn. 152. 


2. That it is evident there was within the 
City * of Canterbury a ſpecial Cuſtom to 
deviſe Lands; but there needed no ſuch Cuſ- 


tom, if all Gavelkind Lands in Kent had 


been deviſeable. Somn, 152. The City of 
Canterbury having, within Time of Memory 
only, been — from the County of 


Kent. 


3. That moſt of the antient Wills of Ga- 
velkind Lands in Kent, mention Feoffees to 
Uſes, particularly the Will of Fineux, Ch. 7. 


* tin. . cr H. 3. Rec. $5. '* Juratores dicunt 
* ſuper ſacramentum ſuum, quod Contuetudo Civitatis 


7 Cantuar. talis eſt, quod quilibet de Civitate prediQa 


poteſt legare Meſſuagia ſua, quæ habet in eadem Ci- 
6 vitate, aded bene ficut & alia bona & catalla ſua.” 
And in 55 H. 3. Iiin. Kanc. Rot. 18. it is pleaded, 
That the Tenements within the Borough of Menſire (now 


called Minſter, in the Iſle of Thanet) were deviſeable by 
Will ſecundum Conſuetud. nem Burgi, Sc. And in VJ. in 


Com. Kanc, 4 Ric. 2. in an Aſſize brought by John 
Croke and Dioniſia his Wife, againſt John Bolle and Alice 
his Wife, the Tenants plead, That the Tenements are 
* infra quoddam Domintum vocatum Burgum Monachorum 
in Villa de Se/altre, quod quidem Dominium eſt Prioris 
Eccleſiæ Chrijpz Cantuar', &c, & etiam quod omnia 
« terre, & tenementa intra idem Dominium ſunt, & a 
tempore quo non extat memoria, lepabilia, & legata 
< fuerunt pro voluntate tenentium eorundem, tam uxori- 
© bus hujuſmodi tenentium, quam aliis;? and pleads a 


Deviſe accordingly. Nor have I been able to find in the 


Records of the Keutiſb Iters, or among the Pleas before 
Jaftices of Aſſize, any one Title made under a Deviſe by 


the general Cuſtom of the County, or indeed any Foot- 


ſteps of ſuch a Cuſtom, | 
of 


De the Cuffom to deviſe. 
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of B. R. Read, Ch. J. of C. B. and Butler, Chap. v. 
Juſt. who, had there been any Cuſtom to del. 


viſe, could not have been ignorant of it. 
Somn. 152, 153. 
4. In the Regiſter there be 14 Writs of Ex 


ravi Quereld, for Lands deviſeable ; yet not 


one of them takes Notice of the Cuſtom of any 


County. Somn. 153. Nor was there ever any 


ſuch Writ for any Lands in the County of 
Kent at large out of ſome City or Borough. 


Somn. 161. 
5. In ſeveral Wills of Lands to be found in 


the Regiſters of Canterbury and Rocheſter, in 


the Interim between the Statute of Uſes, 27 
H. 8. and of Wills, 32 H. 8. (a Time moſt 
proper for the Cuſtom to have exerted itſelf) 
there are Clauſes bequeathing to the Heirs at 
Law pecuniary Legacies, in Caſe they did not 


controvert the Deviſe; ; a plain Argument of 
the Diſtruſt and Doubt of the Teftator of 


their Validity. Somn. 163, 164. 


6. It appears by many Offices before the 


Eſcheators, and continual Enjoyments ac- 
cordingly, that ſince the Statute 32 H. 8. in 


many Caſes, where Men have died ſeiſed of 
Gavelkind Land, and Land holden by Knight- 
Service in Capite, and have deviſed the Whole, 


the Heir has notwithſtanding had a full third 
Part. Somn. 154, 155. 2 Sid. 154. Which 
had not been, had the Gavelkind Land been 


deviſeable by Cuſtom; as appears by 3 Rep. 


83+ 4. 
7. That there is no Mention made either 


in Lambard's Perambulation, or in the Canſuc- 


tudines Kanciæ of any ſuch Cuſtom. |, 
„ 8. Paſch. 
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Arguments 


for the Cuſ- 
tom. 


Df tbe Cuffom to deviſe. = 
:$; Paſeb. 37 Eliz, C. B. Between Halton 


and 3 it was agreed by the Court, on 


Evidence to a Jury of Kent, That Gavelkind 
Lands in that County were not 1 r by 
Cuſtom. Somn. 15 5. 


Arguments pro the 2 
1. That the Cuſtoms of Kent are ſuppoſed. 


to be the Remains of the old Common Law; 
and Lands during the Saxon Times were de- 


viſeable by Teſtament. Nat. Bac. of Govern- 


ment, Quarto Edit 108. Somn. 84. As ap- 
pears by the Will of Etbelſtan Atheling, Son of 


King Etzhelred, Anno 1015. tranſcribed in the 
Appendix to Somn, 198. and that of Byrhtric 


in Lamb. Peramb. 492. and the Textus Roffen- 
_ fis, now publiſhed by Hearne. 
2. To the firſt Argument made uſe of againſt 


the Cuſtom they anſwer, That an Aſſize of 
Mortdanceſtor does lie of Lands deviſeable, if 
* the Anceſtor died ſeiſed; indeed if the Defen- 


dant ſhew an actual Devide to himſelf, it is a 
good Bar to the Action. Launder and Brookes, 


Co. Car. 562. And of the ſame Opinion was 


Glynne, Ch. J. in the Cafe of Browne and 


; Brookes, 1659. (according to a Report I have 


ſeen of that Caſe under the Hand of Pemberton, 


| afterwards Chief Juſtice) and ſaid, That the 


Books abridged by Fitzh. tit. Mertdanceftor, 
39, 52. to the contrary were not Law. To 


whom Newgipate, Juſt. aſſented, and ſaid, That 


the Books, which report, that on the Plea that 


the Lands were de viſeable, the Writ of Mort- 


| garen abated, are to be underſtood, that 


on 


Ok the Cuſtom to devile. 


tually deviſed, the Writ abated. 
In Anſwer to the fourth Argument they 


* 
rely on F. N. B. 198. L. which ſays, that the 


| Writ Ex gravi Quereld lies where a Man is 
ſeiſed of any Lands or Tenements in any 
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on the Plea that they were deviſeable and ac- Chap. V. 
— 


City or Borough, or in Gavelkind, which Lands 


are deviſeable by Will Time out of Mind. 
And in Noy's Max. 24. It is ſaid, that Ga- 
velkind Lands may be given by Will by the 
Cuſtom. 

4. There are in the Regiſters of Canter- 


bury and Nocheſter divers Wills of Lands in 


the Times of H. 6. Ed. 4. H. 7. in ſeve- 
ral upland Villages in Kent, which cannot lay 


a Cuſtom to deviſe merely within themſelves, C, 1... 
and no Mention made of Feoffees to any Uſe. 110. "Ws 


Launder and Brookes, Cro. Car. 561. Browne 
and Brookes, 2 Sid. 154. 

5. In the Caſe of Launder and Brookes was 
ſhewn a Book of Reports, where in 41 49 
42 Eliz. the Court of C. B. agreed, that there 
Vas ſuch a Cuſtom in Kent. 


6. This Queſtion was tried ſeveral Times | 
on the Will of William Brookes ; and there 


is Mention made in Cro. Car. 561. of two 


Verdicts in that Caſe for the Cuſtom on Trials 
at Bar, and one Nonſuit of the Plaintiff. 


(whoſe Title was from the Heir) after the 
Jury had withdrawn to conſider of their Ver- 
dict, the Opinion of the Court being for the 


Cuſtom ; and though there had been one 


Verdict for the Plaintiff, yet Finch Ch. Juſt. 
 ſhewed his Diſlike of that Verdict. Launder 


and Brookes, Cro. Car. 561. And afterwards, 


on a Trial on the fn Will and Cuſtom 
4 it 


2 . £ 
— — Fr 


. _— 2 — E. 1 — - _— — CA * — 
Fr * i” 
c: 2 2 2 8 - 


— * 
F 


<A * 


EE LIED 


r 
3 ths * ret 


— Ws 18 we; 
8 — — as. a 
- my 
— 2 one r 1 
3 T . 
— n. n 2 To ay is 
= = = \ - g 


240 


Book II. 


23 


Ante 77. 


1 


Ok the Cuſtom to deviſe. 
it is ſaid, that fix Verdicts were produced, 
which had all been for the Cuſtom, and 
though there was then a Verdict againſt the 
Cuſtom, yet the Court diſapproved of it. 
2 Sid. 154. Browne and Brookes. And it 
being contrary to their Directions (according 
to the manuſcript Note I have already cited) 


they carried their Diſlike of it ſo far, as to 


ſtay the Entry of the Judgment in that Action, 


till a new Ejectment brought by the late De- 


fendant ſhould be tried. | 
7. In the Caſe of Hammond and Thornhill, 
Style 476. It is affirmed by Serjeant Twiſden 
(a Kentiſh Man) that Gavelkind Lands, tho 
they come to be holden by Knight-Ser- 


vice, are deviſable by Will by the Cuſtom 
of -Kewt: + 


8. This Matter was again tried at the King's 


Bench Bar by a Jury of Kent, Paſch. 14 Car. 
2 wentred Hill. 13 Car. 2. Rot. 476. who 


found that Gavelkind Lands were deviſeable 
by the Cuſtom of Kent. Wiſeman and Cotton, 


1 Sid. 77, 135. Hard. 325. Ray. 59, 76. 
1 Lev. 79. 


Which laſt Verdict ſeems to have ſettled 
the Queſtion in Favour of the Cuſtom: And 


accordingly the Clauſe of the Statute of 


Frauds above-mentioned takes Notice of the. 


Cuſtom of Kent to deviſe. 


And the ſame Cuſtom to deviſe Gavel- 


kind Lands in this County was likewiſe 
found about the Beginning of Queen Anne's 
Reign by two Verdicts; one between Arthur 
and Bockenham in C. B. Fitzh-Gib. 233. 
and the other in the Caſe of Bunker and 


Cooke 


Ok the Cuſtom to deviſe. We 
Cooke in B. R. Fitz. Gib. 225. Salk. 237. Chap. V. M 
both on the Will of William Bockenham. : ana bn nach 
The Caſe was this; V. Bockenham devi- This Cuſtom 
fed to his Wife all his Lands, Tenements nr ray 
and Eſtate whatſoever, of which he ſhould ich the 
be poſſeſſed or inveſted with at the Time of Deviſor had 
his Deceaſe: He afterwards purchaſed Lands not at the 
of the Nature of Gavelkind in Kent, deviſe- wee 
able by Cuſtom of that County; and 4am” 
the Queſtion on a ſpecial Verdi& was, whe- 48 
ther theſe after-purchaſed Lands could paſs 
by the Will: It was inſiſted, that if the 
Statutes of Wills did not enable a Man to 
deviſe Lands before he was ſeiſed of them, 
| becauſe the Words are, every Perſon having 
Lands, yet that Lands deviſcable by Cuſtom 
differ; becauſe theſe Cuſtoms, as appears by 
the Writ Ex gravi Quereld, are to deviſe his F. N. B. 
Lands and Tenements tanguam bona & catal- 
la ſua, and a Man may diſpoſe of the Chat- 
tels and perſonal Eſtate, that he ſhall acquire 
after the Time of his Will. But Holt Ch. 

Juſt. and the whole Court of B. R. held, 
that the Lands paſſed neither by the Statute, 
nor by the Cuſtom ; for that is to deviſe Te- 
nementa ſua, and therefore before he can 
diſpoſe of them they mult be ſua, they muſt 
be his Property; and if they are not /ua at 
the Time of the Deviſe, they are out of the 
Cuſtom. And the Pleading in the Caſe of 
cuſtomary Deviſes is, that the Teſtator being 
ſeiſed in Fee did deviſe. And this Judgment 
of B. R. was affirmed in the Houle of Lords. 
Fitzh. 225, Bunker and Coke, Salk. 237. 
F. C. And the ſame was determined in the 
Common Pleas in the Caſe of Aribur and 
| FE Bockenham, 


199. | 


Book II. 


Ok the Cuſtom to deviſe. 


Bocſtenbam. Fitab. 233. In which Book are 


the Arguments of Holt and Trevor Ch. J. very 


Of Rvidence 


fully reported. 
As the particular Cuſtoms of Gavelkind 


of the Cuſtom are traverſable, it may be proper here to 
of deviſing, take Notice of ſome Evidence of an ex- 


&c. 


Cro. Cas, 
561. 


traordinary Nature admitted in the Caſe of 


Launder and Brookes, to prove this Cuſtom 


of deviſing. 1 Lambard's Perambulation of 
Kent, out of which was ſhewn the Copy of 


the Cuſtumal, ſaying, that Lands may be 


iven or ſold without the Lord's Licence, 
And a Precedent was produced out of the 


* ſame Book, pag. 492. (as it ſeems by the Court 


themſelves) of a Teſtament before the Con- 
queſt. 


2. Law-Books, as F. NM. B. 198. L ( ſupra) 


and a Book of Reports, where in 41 & 42 


Eliz. the Court of C. B. agreed, that there 
was ſuch a Cuſtom in Kent. 

The Cuſtom of deviſing Lands of the Na- 
ture of Gavelkind is not confined to Kent 


alone, for Jones Juſt. in the Caſe of Launder 


and Brooke, ſays, that in North-Wales there is 


much Land, formerly of this Nature, by Cu- 


ſtom deviſeable by Writing, or without Writ- 


ing. And Twiſden Jult. ſays, 1 Sid. 137. 


that the Cuſtom of Deviſing ſtill remains 


| there, notwithſtanding the Landi is gave 
by 34 & 35 H. 8. 


And in the Liberty of Urchenfield, where 


the Lands are Gavelkind, there is a Cuſtom 


found by Verdict of deviſing Lands purchaſed, 
as appears by a Record 20 Ed. 1. in Recepiu 
Scaccarii, cited in 7 en s Hift, of Gavelkind 


110, 
i: . | CHAP. | 


%%% 
Of the Cuſtom of GAVE LET. 


\HE Writ of Ceſſavit was introduced Of c: evi 1 
as the general Law of the Kingdom by nan M 
by the Statute of Glocefter, c. 4. (6 Ed. 1.) 
in the Caſe of Tenant in Fee-Farm : That 
if a Man lets his Land to Fee-Farm, or to 
find Eſtovers in Meat or Clothes to the 
fourth Part of the Value of the Land, and 
he who holds the Land ſo charged, lets it 
lie freſh and unoccupied, ſo that the Party 
can find no Diſtreſs there, for the Space of 
two Years together, the Lands may be re- 
covered by this Writ, unleſs the Tenant 
comes before Judgment and pays the Ar- 
rearages and- Damages, and finds ſufficient 
Sureties to pay the Rent for the Future, 
F. N. B. 210. A. 2 Inft. 295, And an- 
other Writ of Ceſſavit was given in imita- 
tion of the former by Stat. Weſtm. 2. 21. 
(13 Ed. 1.) to the Lord where the Tenant 
with- holds his accuſtomed Services for two 
Years, letting the Land lie without ſufficient 
Diſtreſs; or in Caſe he encloſes the Land, fo 
that the Lord cannot diſtrain. F. N. B. 208. 
H. & K. 2. Inſt. 401. And a like Writ lies 
by the ſame Statute, c. 41. for Lands given 
for Alms, &c. if ſuch Alms are withdrawn for 
two Years. 

But the County of Kent has from Time Of 2 
immemorial had a Proceeding for the Ce/- VETO. 
ſer of the Tenant, called Gavelet, (Conſuet. Rents 

| Kane, 
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Ok the Cuffom of Savelet. 


Kane. 35 H. 3. in. Kanc. Rot. 16 & 79. 
6 Ed. a2. tin. Kanc. Rot. 29. Plac. Coron. 


Somn. 31.) very different from that given by 
Statute. 
If Tenant in Gavelkind with holds from 


his Lord his due Rents or Services, the Cu- 


ſtom of this Country gives the Lord a ſpe- 


cial and ſolemn kind of Cefavit after this 


Manner; The Lord, after ſuch Ceſſing, 
ought by Award of his three Weeks Court 
to ſeek from Court to Court till the fourth 

Court 


a «x ” =», a a 


* This Proceeding bears a ſtrong Reſemblance to 
that of the Feudal Law, for the Contumacy of 
the Tenant. * Dominus vocat militem, qui ab eo 


_ © feudum poſlidebat, dicendo eum in cu/pam incidiſſe, 


per quam feudum amittere debeat ; hic non reſpon- 


det: Qzritur, quid faciendum fit Domino ? Re- 
2 ſpondeo eum ad Curiam vocari debere, & ſi non ve- 


© nerit, iterum eum debere vocari uſq; in ſpatio tertio 
ſeptem vel decem dierum, arbitrio ejuſdem Curiz. 
terminando. Qudd ſi neq; venerit ad tertiam voca- 
tionem, hoc ipſo feudum amittat: Et ideo debet Curia 
Dominum mittere in poſſeſſionem. Sed f infra an- 
num venerit, reſtituitur ei poſſeſſio: Alioquin & be- 
neficium & poſſeſſionem amittit. Feudor. Lib. 2. 
tit. 22. And With- holding the Services is reckoned, 
by the Conſtitutions of the Emperor Conrad, amongſt. 
the Offences for which the Tenant incurs a Forfeiture, 
Si ſervitium debitum facere recuſaverit, vel feudum ab- 
negaverit. Lib. 3. tit. 1. & Spelm. Gloſ. ſub verbo 
Feloxia. But I take it that the Origin of our Cuſtom 
is rather to be referred to the old Common Law of this 
Kingdom, before the Introduction of Feuds ; for by 


the eighteenth Law of Canute, © Nemo Namium capiat, 


nec in Comitatu nec extra Comitatum, priuſquam ter 
in Hundredo ſuo rectum fibi perquiſierit. Si tertia vice 
rectum non habezt, eat quarta vice ad Comitatum 
* (Scyregemote) & iſte Comitatus quartum ſtatuito diem; 
& < nec tum quidem impetrarit, lideram ſai Joris 

| © UDLVIS 
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Court in the Preſence of Witneſſes, whether Chap. VI. 
any Diſtreſs may be found on the Tenements, ww 
or no; and if within this Time he can find 
none, then at the fourth Court it ſhall be 
awarded, that he take the Tenements into his 
Hands as a Diftre/s or Pledge for the Rent or 
Services withdrawn, and he ſhall detain them 
for a Year and a Day without manuring or 
occupying them; within which Time if the 
Tenant comes, and pays the Arrearages, and 
makes reaſonable Amends for with-hoJding 
the ſame, he ſhall enjoy his Tenements again: 
But if he come not within that Time, then 
at the next County Court, the Lord 
ought in Preſence of Witneſſes to declare his 
former Proceeding, to the End that it may 
be notorious; and after this County Court 
holden he ſhall, by Award of his own Court, 
enter into the Lands, and occupy them as his 
own Demeſnes. Conſuet. Kanc. infra. Lamb. 
Peramb. $*2.513, And if the Tenant comes 
afterwards, and is deſirous to have the Tene- 


— 


* ubivis recuperandi licentiam aſſequitor.“ And the 
very ſame Law is to be found among thoſe of Millian 
the Conqueror. Namium, from the Saxon Word Name, 
_ ſignifies a Difrre/s or Pledge ; and this term is applied 
to our Cuſtom by Bracton. Si Dominus per Conſi- 
© derationem Curiz ſuz pro defectu ſervitii ceperit te- 
* nementum in manum ſuam, ſicut fmplex Namium, 
© donec de redditu fuerit ſatisfactum, &c. Et de hac 
© materia ſatis inveniri poterit in Itinere in Com. 
* Kanc. Anno Regni H. 12. Brad. Lib, 4. c. 27. 
« fol. 205. 6. 5 „ 85 
* So read Counte with Lambard's Copy of the Cu/tu- 
nal, and the MS. of Lincoln's Inn, and not Courte, as 
is printed by Tortel. „„ 


ments 


v. infra. 


R W a M _+£A 
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ments again of his former Eſtate, he ſhall, 
before he be re-admitted Tenant, pay the 
whole Rent in arrear, and perform his other 
Services, and likewiſe 18 amends to the 
Lord for the undue Detention of them : Con- 
cerning the Meaſure of which Amends the 


_ Copies of the Cuſtumal differ: ſome aſſeſſing 
it at 51. others at nine Times the Rent, 


others ſaying only in general, that he ſhall 
make Compoſition, leaving the Quantity un- 
certain. Nor are the Evidences of this Cu- 
ſtom on Record more reconcileable one with 


the other in this Inſtance, though they agree 


wel enough in other Particulars. 

* 55 H. 3. Vin. Kanc. Rot. 7. Aſiiſa 
venit recognitura fi Mileſenta, que fuit 
Uxor Jobannis de Langeden, & alii injuſte 
diſſeiſiverunt Alexandrum Mayle de Tene- 
mento ſuo in Eaſtbarling. Aſſiſa capta per 
Defaltam. 

© Furatores dicunt ſuper ſacramentum 


the Cuſtomof © ſuum, quod prædictus Alexander tenuit præ- 


Kent concern-.c 


ang Ce/er. 


dicta tenementa de predifta Milęſentd per 
© certum ſervitium, & quia prædictum ſervi- 
© tium ei aretro fuit, ipſa per Conſiderationem 
Curiæ ſuæ diſtrinxit pro prædicto redditu; 
© ſed dicunt, quod ipſa, incontinenti poſt- 
© quam prædicta diſtrictio ei adjudicata fuit, 
© adivit tenementum illud, & illud in manu 
© ſua tenuit, & in illud manuoperata fuit, 
* & arbores in eo creſcentes abſcidit, quod 
© et facere non licuit ſecundum Conſuetudinem 
© Kanc'; que talis eft, quod cum redditus ali- 
cui aretro eſt ex aliquo tenemento, quod te- 
© netur in Gavelykynde, ipſe debet adunare 


5 Curiam ſuam, & ibi oltendere qualiter red- 


© ditus 
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* ditus ſuus aretro eſt, & ibi in Curia illà Chap. VI. 
© conliderari debet diſtrictio per ea, quæ in- 
© yenta fuerint in tenemento illo, & illam 
diſtrictionem tenere quouſq; ſatisfactum 
« fuerit ei tim de redditu, quim de arrera- 
« giis; & fi nulla catalla fuerint inventa in 
© tenemento illo, tunc per conſiderationem 
© Curie ſuz debet Dominus feodi capere 
© feodum in manu ſua, abſq; aliqui manu- 
© operatione in eo faciendi, & poſtea acce- 
© dere ad Comitatum, & ibi oſtendere quali- 
© ter redditus ſuus in aretro eſt, & quod ipſe 
© nihil invenit in tenemento ſuo per quod 
* diſtringere poteſt pro prædicto redditu ſug, 
© & ibi dicendum eſt ei, quod redeat ad Cu- 
© riam ſuam, in qua conſiderari debet, quod 
prædictus Dominus feodi diſtringere poſſit 
* pro prædicto redditu ſuo & ejus arreragio, 
© & tenementum, quod de ipſo tenetur, in 
© manu ſua capere, & in eo manuoperare, & 
© explecia omnimodo inde provenientia ca- 
© pere quouſq; de prædicto redditu fimul cum 
© arreragiis ei plenè ſatisfactum fuerit: Et 
pꝑriuſquam omnia prædicta adimpleta fue- 
© rint, non licebit Domino feodi aliquam 
* operationem in tenemento ſuo facere. 
© Unde dicunt, quod eadem Miliſenta, non 
© obſervati prædictà ſolemnitate, ſeiſivit pre- 
© dictum tenementum in manu ſua, & in 
© eo manuoperata fuit, & quod ipſa diſſei- 
« ſivit prædictum Alexandrum de tenemen- 
© to ſuo. Ideo Conſideratum eſt quod præ- 
© diftus Alexander recuperet ſeiſinam ſuam, 
21 Ed. 1. Itin. Kanc. Rot. 23. Berewicke 
Roll. An Aſſize brought by Adam de 
i. male. 
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Bock II. Wandleſworth and Joan his Wife againſt Ste- 
| N phen de Benceſter, who pleads, That the Tene- 
An ments in Queſtion were holden of his Manor 
of Alynton, by the Service of 20d. and Suit of 

The Tenant Court; © Er quia Servitium illud aretro fuit 
_ per unum annum & unum diem, poſtquam 

Lands by the idem Adam & Johanna habuerunt prædictum 


Cuſtom of © tenementum, ipſe cepit tenementum illud 


Kent, for the jn manum ſuam ſecundum Conſuetudinem 


Ceſſer of his e 


= ap uſitatam in Comitatu iſto de Tenementis, 
A c 


quæ tenentur in Gavelykend ; quæ quidem 
5 2" Ws Cuſt m. Conſuetudo talis eft, ſcil. qudd quando Red- 
= © ditus alicujus aretro eſt de aliquo tenemen- 
to, quod tenetur in Gavelykend, ipſe debet 
© adunare Curiam ſuam, & ibi oftendere qua- 
© liter redditus ſuus aretro eſt, & ibi in Curia 
ill conſiderari debet Diſtrictio per ea, quæ 
inventa fuerint in Tenemento illo, & illam 
diſtrictionem tenere quouſq; ſatisfactum 
c fuerit ei tam de redditu, quam de arre- 
© ragiis; & fi nulla Catalla fuerint inventa 
in Tenemento illo, tune per Conſideratio- 
© nem Curiæ ſuæ debet Dominus feodi ca- 


pere Feodum in manum ſuam, abſq; aliqui 


© manuoperatione in eodem facienda, & il- 
lud tenere per unum Annum & unum Diem, 
& poſtea accedere ad Comitatum, & ibi 
© oftendere qualiter redditus ſuus aretro eſt, 
© & quod iple nihi] invenit' in Tenemento 


© illo, per quod diſtringere poteſt pro præ- 


© dicto redditu ſuo, & ibi dicendum eſt ei, 
quod redeat ad Curiam ſuam, in qua con- 
: hderari debet, quod prædictus Dominus 


— 
* 


K - 


* These Words x are not in the e Record, tho? 
the greater Part of this is copied from the other. 


feodi 
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* feodi capiat tenementum, quod de eo tene- 
tur, in manum ſuam, & in eo manuopere- 


© tur, & explecia omnimodo inde proveni- 


© entia capiat, quouſq; tenens venerit ad novies 
© deaurandum & novies ſolvendum, ſi tenemen- 


© tum ſuum rehabere voluerit. Unde dicit, 


quod quia redditus prædictus aretro fuit de 
© Tenemento prædicto, & ipſe nullam in eo 


invenit diſtrictionem, ipſe ſolennitate præ- 
© dicta in omnibus obſervatã cepit tenementum 


c illud in manum ſuam per Conſiderationem 


prædictam, ſicut ei bene licuit, abſq; ali- 


_ *qua diſſeiſina ſive injurià inde facienda, &c,” 
The Demandants in their Replication deny 


not the Cuſtom; but that the Tenements are 


holden of the Manor. And afterwards there 
18 a Retraxit. 


55 H. 3. Ttin. Kanc. Rot. 15. in dorſo. In Aﬀize, 


an Aſſize of Mortdanceftor the Tenant pleads, 


© Quod prædictus Nicholaus aliquo tempore The Tenant 


© tenuit prædicta tenementa de ipſo per certum 
ſervitium in Gavelykynde, quod quia ei 


pleads, 'That 
he ſeized the 
Premiſſes b 


* aretro fuit, ipſe per longum tempus ante the Cuſtom of 
mortem ipſius Nicholai diſtrinxit primo feo- Kent, for 
dum ſuum, & poſtea cum nichil inveniſſet Ceſſer. 


in feodo ſuo per quod diſtringere poſſet pro 
* arreragiis prædicti redditùs, ipſe per Con- 
* ſiderationem Curie ſuæ ſeiſivit tenementum 
ſuum in manum ſuam jam triginta & ſex 
annos elapſos, & fic tenementum illud in 
manu ſua hucuſq; tenuit, quouſq; idem Mi- 
* cholaus, vel aliquis hæredum ſuorum ad eum 
* accederet nem facturus pro arreragiis præ- 
dicti ſervitii, prout ei bene licuit ſecundum 
Conſuetudinem Kanciæ; unde dicit quod præ- 
* diftus Nicholaus non obiit ſeiſitus, &c.“ 

„ 355 H. 3. 
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Aſſize. 


Verdict, 
That the 
Lord ſeized 
the Premiſſes 
for the Ceſſer 
of his Te- 
nant, in the 


K gg, ©. 00-8 


Name of Ga- | 


velet; but 
that he ne- 
glected to ap- 
ply to the 
County 
Court, Oc. 
as the Cuſtom 
requires, Cc. 


4 
c 
© 
c 
c 
c 

£c 
o 
c 
* 
c 
c 
c 
c 


We 


of Mertdanceſtor, by 
Mariner, againſt Sarah de Polſtede. 
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H. 3. Itin. Kanc. Rot. 79. An Aſſize 
Jobn Son of Richard le 
Capi- 
atur Aſſiſa per defaltam. Juratores dicunt 
ſuper ſacramentum ſuum, quod revera pre- 
dictum tenementum fuit aliquo tempore 
ipſius Ricardi le Mariner, de cujus morte, 
&c. & quod idem Kicardus- tenvit præ- 
dictam terram de quadam Agnete de Henley 
per certum ſervitium, & de quo ſervitio 
prædictus KRichardus per ſex annos ante 
mortem ſuam non ſatisfecit prædictæ Ag- 


neti, immò dimiſit terram illam jacere in- 


cultam, propter quod ipſa Agnes ſeiſivit 
pradictum tenementum in manum ſuam 
per Conliderationem Curiæ ſuæ, nomine 
Gaveletti, & illud tenuit in manu ſua per 
unum annum; ſed dicunt quod eadem g- 
nes per predietum. annum gon adivit Comi- 
tatum, prout moris, ad habendum 1bi Con- 
ſiderationem Comitatùs, prout Conſuetudo 
Kancie requirit: Et quod eadem Agnes 
nähil habuit in prædicta terra, niſi nomine 
pignoris. Conſideratum eſt quod pradic- 
tus Johannes recuperet ſeiſnam ſuam, 
cc. 

The next Record I ſhall inſert for the Pe- 


culiarity of the Judgment; which indeed 
| ſeems rather adage the Conſent of the 
Parties, than the Right of the Matter. 


Aſſize. 


c 
'c 
c 
4“ 


7 Ed. 1. Iiin. Kanc. Rot. 19, Rex Roll, 


Aſſiſa venit recognitura fi Johanna, que fuit 
uxor Kogeri de Romenal, & Stephanus filius 
ejus injuſte difſeifiverunt Rene filium 


| Jobannis de, &c.' 


Et 
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J Et prædicta Jobanna dicit, quod prædic- Chap. VI. 


tus Rogerus tenet tenementum predictum 
de prædicta Johanna, et dicit quod fervi- 
tium, quod de prædicto tenemento ei de- 


cum ipsd, & in pleno Comitatu illo ſemel 


ſervitium ſuum debitum ei aretro fuit per 
unum annum & amplius, nec per aliquam 
diſtrictionem illud ſervitium de eo habere 
potuit; & dicit quod Conſuetudo Comita- 


- ts iſtius talis eſt, quod ſi tenens alicujus 


in ſervitio ſuo defecit, & ſervitium illud 
detinuit per unum annum & unum diem, 
& ſuper hoc convincatur, quòd licet Do- 
mino ſuo tenementum illud ingredi, & illud 
in manum ſuam fenere, guouſq; ei ſatisfactum 
fuerit de prædicto ſervitio, & de arreragiis, 
ſecundum Conſuctudinem Kanciz : Et dicit, 
quod idem Rogerus convictus fuit quod 
ſervitium ſuum de prædicto tenemento ei 
aretro fuit per duos annos & amplius, per 
quod Comitatus conſideravit, quod ea- 
dem Johanna ingrederetur tenementum 
illud, & illud teneret quouſq; ei ſatisfactum 
fuit in forma Conſuetudinis prædictæ; & 
dicit, quòd ratione ejuſdem Conſiderationis 
ingrediebatur ipſa terram illam, & illam 
adhuc ea ratione tenet; & quod taliter 
intravit terram illam, & non per diſſeiſi- 
nam, petit quod inquiratur per Aſſiſam. 


Et quia Juratores ſuper ſacramentum ſuum yerdia ac- 
teſtantur, & dicunt quod prædicta Zohanna cordingly. 


& Sbephanus ingrediebantur prædictam ter- 
8 2 „„ 


The Tinant 


Cuitom of 
bet, ei aretro fuit de uno anno & amplius, Kent concern- 


per quod Curia prædictæ 7ohanng ſimul ing Ceſſer; 


cum ipsã Jobannd adivit Comitatum ſimul and that the | 
ſeized the 


Lands on that 
bis, ter quæſta fuit de ipſo Rogero, quod Account. 5 


judgment, 
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© ram ea ratione, quam prædicta Jobanna di- 
© cit, & non per diſſeiſinam, & ſuper hoc ve- 
© niunt prædicti Stephanus & Johanna, & con- 
* cedunt, quod prædictus Rogerus rehabeat 
prædictam terram quacunq; hora ei ſatiſ- 
factum fuerit de redditu prædicto & arrera- 
© g11s, in forma Conſuetudinis prædictæ; Ideò 
dictum eſt prædicto Rogero, quod fatisfaciat 
ei de prædicto ſervitio & arreragiis, &c. 
© Poſtea veniunt Juratores, & ad invicem exa- 
minati & requiſiti quantum aretro fuit pre- 
« dictz Jobaunæ de arreragiis ſervitii prædicti 
fRogeri, dicunt quod quatuor libræ decem 
© & novem ſolidi: Et Ideo Conſideratum eſt 
* quod prædictus Rogerus recuperet ſeiſinam 
© ſuam de prædictis tenementis, & idem Ko- 
© gerus ſatisfaciat eidem Johannæ de arrerag1is 
rædictis. Et præceptum eſt Vicecomiti, 
© quod de terris & catallis prædicti Roger: 
« fieri faciat, &c. de die in diem, & ea fine 
3 dilatione habere faciat W Jobannæ, 
7. g. 

This Cuſtom of Gavelet is likewiſe N 
in Itin. Kanc. 39 H. 3. Rot. 3. in dorſo. 

A. z. u. M. 2. 5 H. 3: I. 

 Kanc. Rot. 16. 6 Ed. 2. Itin. Kenc, Plac. 
Coron. Rot. 29. But as it is in a more brief 
Manner than in the foregoing Records, i 
will not be neceſſary to inſert them. 

5 Co. 84. 5. It is ſaid, That there 1s 2 
Cuſtom in Kent, that if the free Tenants of 
a Caſtle do not pay their Rent, they ſhall loſe 
their Land holden of it. 

Mr. Lambard in his Perambul. 334. ſays, 
That he cannot certainly affirm whether this 
Cuſtom were put in Ure in his Time: wy 

: +4 
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the Inſtances already given ſufficiently ſhew Chap. VI. 
that it was anciently in Uſe as a common R- 
medy; and even a private Preſcription to the 
ſame Effect has been holden good and rea- 
ſonable. Per Frowike, 21 H. 7. 15. 5. There 
has been a Caſe in our Books, that a Man 
als ring that he, and all thoſe whoſe Eſtate 
e has in the Manor of D. have uſed Time 
out of Mind, that if any of their Tenants 
in the ſaid Manor ceaſed to pay his Rent, and 
no Diſtreſs could be found on his Tenancy 
for the Space of a Year, they ſhould enter 
into the Tenements, and hold them for ever: 
And this was adjudged a good Preſcription *. 
And it 1s certainly ſtronger, as the Cuſtom 
of a whole County. 
Nor does any Thing hinder but that it may 
be put in Practice at this Day, if the Lord, 
aſter he has gone through the Ceremonies 
required by the Cuſtom, will avoid the Doubt 
above-mentioned concerning the Meaſure of 
the Amends, by reaccepting the Perſon as his 
| Tenant, on the eaſy Terms of diſcharging the 
Arrears. 
This was formerly eſteemed ſo proper a 
Remedy, that the Legiſlature, in the 1oth 
Year of Ed. 2. thought it worthy their Imi- 
tation, and framed the Statute of Gavelet for 
Rents arrear in London, after the Manner of 
our Cuſtom, as will appear on Compariſon, Vide le Stat, 


— 


n 


* But a Cuſtom of the Town of B. that if a Tenant 
ceſſed to pay his Rent for two Years, the Lord might enter 
into the Lands till Compoſition made with him for the 
Arrears, was held a bad Cuſtom, becauſe only alledged 
in this ſingle (aud) Town, and not in the others round 
about. 43 Ed. 3. 32. 4- 
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Book II. 


CHAP. VI. 


Of the Manner of Trial in a Crt of 


Right of Gavelkind Lands: And of 


the Trial of any Point of the Cuſtoms 
. Kent. | 


HE Tenants in Gavelkindin the County 

of Kent claim certain Privileges, not 
properly by Cuſtom, but by an antient Grant 
of Hen. 3. in Relation to the Trial in a Writ 


of Right, when the Miſe is joined on the 


mere Right; which Mr. Lambard following 
his own Copy of the Cuſtumal, ſuppoſes to 


differ in two Points from the Trial in the 


ſame Action for Lands at Common Law. 


Ofthe Grand 7, That where the Land in Conteſt is of 


Aſſize in a 
Writ of 
Right. 


the Nature of Gavelkind, the Grand Aſſize 
ſhall not be choſen in the uſual Manner by 
four Knights, but by four Tenants in Gavel- 
kind, who ſhall not aſſociate to themſelves 


twelve Knights, but that Number of [Tenants 


in Gavelkind. 
RK. I hat T call by Battle hall not be ad- 


mitted in a Writ of Right of ſuch Landl. 


Lamb. Peramb. 57? 


And theſe two Privileges are ka Notice 
of in a ſhort Note of Caſes, wherein the 
Grand Aſſize or Battle does not lie in a Writ 
of Right, in 13 Ed. 1. Fitzh. Droit, 51. 


Neither the Grand Aſſize nor Battle ſhall be 
joined, 


Of the Trial in a Writ of Right. 


255 


joined, where the Demandant, claims to hold Chap. VII. 
in Frank- marriage, or in Socage, as in the 


Ancient Demeſnes of the Crown ; or in Ga- 
velkind, as in Kent; or in many other Man- 
ners, as in Cities or Boroughs. And the ſame 


may be ſeen in an old Manuſcript Collection 


of Statutes in the King's Library at Cam- 
bridge, under the Title of Statutum de Magnd 
Aſiſd jungendi ; and likewiſe under the ſame 
Title in a Manuſcript in Lincoln's Inn Li- 
brary. „„ 

So in Itin. Kanc. 21 Ed. 1. Rot. 40. in 
dorſo. | Berewicke Roll. In a Writ of Right, 


brought by John and Thomas Everard, againſt 


Robert de Chaumpayne, for four Acres of Mea- 
dow in Davynton; the Demandants make Title 


as to Lands in Gavelkind; Et gudd tale fit jus 
ſuum offerunt ſecundum * Conſuetudinem de Ga- 


velykend, Sc. The Tenant pleads, That two 
Acres of the aforeſaid Meadow, are /iberum 

feodum, & dicit, quid Placitum de libero feodo 
 babet terminari ficut alibi, ſcil. per Duellum, 
vel magnam Aſſiſam, & placitum iſtud, ſecundum 
narrationem prædicti Johannis & Thomæ, 
oportet terminari tantùm per Juratam loco 
magnæ Aſſiſæ; unde petit Judicium, Cc. The 

Demandants reply, That the Whole is Ga- 
velkind; and the Jury find that one Acre of 
the ſaid Meadow 1s /iberum feodum, and there- 


upon there is Judgment againſt the De- 


mandants. 


. 3 


r 


* This is the conſtant Manner of concluding the Count 


in a Writ of Right of theſe Lands, as may appear on 
Peruſal of the Records, cited in the Margin of p. 257. 
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Book II, 
a 


Ot the Trial in a Writ of Right. 
The Words of Mr. Lambard's Copy of the 


Cuſtumal are, Ils cleyment per eſpecial Fet le 
Roy Henrie Pere le Roy Edward, que ore ef}, 


"que Dieu garde, que de Tenements, que ſont 
| fenus in Gavylekende ne ſeit priſe Battaile, ne 
graunde Atze per x11 Chivalers, ficome ail- 


lours eft priſe per le Reaume; ceo eft aſcavoir 
la ou Tenant e le Demandant tenent per Gavy- 


 Jekende, mes en lu de ces grandes Affiſes ſeient 
priſes Furees per xil homes Tenantx in Ga- 


Charter of 
Hen. 3.grant- 
ing that the 


Grand Aſſize x 


_ for Gavel- 


kind Lands 


ſnall be by 


Tenants in 


Gavelkind. 


vyleꝶende, ifſint que quatre Tenants in Gavyle- 
rende eliſent x11 tenentz de Gavylekende Ju- 
rors. 5 | 1 85 
This ſpecial Kind of Aſſize is undoubtedly 
their Right; for the Charter above- mentioned 
is enrolled, Rot. Clauſ. 16 Hen. 3. m. 14. in 
the following Words 1 | 
Rex conceſſit per Cartam ſuam, pro ſe 
© & hęredibus ſuis, hominibus de Com. Rane. 
* quod de Tenementis, quz tenentur in Ga- 
«© velykynde, in eodem Comitatu de cætero 
© non teneantur magnæ Aſſiſæ per x11 Mi- 
© lites, ficut alibi capiuntur in regno noſtro, 
* ſed loco magnarum Aſſiſarum illarum ca- 
© plantur Juratæ per duodecim homines te- 
© nentes in Gavelykynde, in forma & in 
© eiſdem locis, ſecundum quod Magnæ :\1- 
© ſfiſe priùs inde capiebantur; ita quod qua- 
© tuor tenentes in Gavelykynde eligant duo- 
decim tenentes in Gavelykynde inde Jura- 
© tores, ſicut quatuor Milites eligere conſue- 
© verunt duodecim Milites in Magna Aflis2, 
Et ſi forte contingat, quod prædicti duode- 
cim Juratores convinci debeant, convin- 
* cantur per viginti quatuor Milites de eo- 
© dem Comitatu, & infra eundem Comitatum 
= Þ 5 coram 
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coram Juſticiariis noſtris Itinerantibus in Chap. VII. 
adventu eorum. Et mandatum eſt Vice | 
comiti Kanc. quod prædidtam Cartam in 
Comitatu ſuo legi & firmiter teneri faciat —_— 
ſecundum quod Carta illa continet. Teſte 
Rege apud. Weſtm. undecimo die Februarii.” 
And there went afterwards a Precept to the 
Sheriff to' proclaim this Charter in the County 
Court. 


X A «a «a „ 


Rot. ch. 17 E. E 

© Rex conceſſit probis hominibus de Com. 
Kanc. quod loco magnarum Aſſiſarum, quæ 
capi conſueverunt per XII Milites, de Te— 
nementis quæ tenentur in Gavelykynd, inter 
Gavelykyndeis de cætero capiantur Juratæ 
per XII Homines Gavelykyndeis, ſicut ple- 
nius continetur in Cartà, quam Rex eis inde 
fieri fecit. Et mandatum eſt Vic. Kanc. 
© quod prædictam Cartam in pleno Comitatu 
ſuo legi faciat & teneri. Teſte Rege apud 
* Weſtm. ſeptimo die Novembris.” 

A recent Grant of this Kind to the good 
Men of a County not incorporate, would be 
of little Effect; but in ancient Times ſuch. 
Grants were allowed good, However, the o, 
Validity of this Privilege depends not mere- 
ly on the Charter, bur is confirmed by the 
* Practice of the Courts of Law agreeable 
to the Grant. In ' Brafton, lib. 5. c. 5. 


4 332. 


A 


Lit. 3. a. | 


—— TW 


* 39 . 3. Jin. Kdnc. Rot. 3, 4, 18. 25. iu gor, 
& 55 H. 3. Lin. Kanc. Rot, 28, 29, 51, 57. in dorjo,- 
67. in dorſo, Where the Entries are in thy is Manner; 


the 


. 258 


Whether Bat- 
tle may be 
waged in a 

Writof Right 
of Gavelkind. 
Lands. 


* 


Ok the Trial fn a Writ ok Right. 


Book II. Fe 332. 4. is the Writ to ſummon this Jury, 


Rex Vic. Salutem. Summoneas, &Cc. qua- 
* tuor legales homines de Com. tuo, qui te- 
© nent in Gavelkynd, quod ſint coram Juſti- 
© ciariis noſtris, &c. ad eligend' ſuper ſacra- 
* mentum ſuum XII de legalioribus homini- 
© bus de Vicineto de, &c. qui teneant in 
© Gavelkynd, & melius ſciant, &c. ad facien- 
dam Juratam loco magnæ Aſſiſæ proviſam 
© & conceſſam, &c. 

And the Writ de Pace, or of Probibicicn 
in a Writ of Right of Gavelkind Lands, 
Reg. 7. b. takes Notice of this Method of 
Trial. Rex Vic. Kanc. Salutem. Prohi- 
© bemus tibi ne teneas placitum quod eſt in 
© Comitatu tuo inter A. petentem & B. te- 
© nentem de tanto, &c. quod, &c. quia idem 
© B. qui tenens eſt poſuit ſe in juratam loco 


© magne Aſſſe proviſam & a An & petit 


© recognitionem, &c. 

But ſtill there may be ſome Deke whe- 
ther the waging Battle in a Writ of Right 
brought for Gavelkind Lands be diſallowed 


by the Cultom ; fince there is no Grant of 


the Tenant Ponit ſe in Juratam de Gavelykynde 
loco Magnæ Aſſiſæ Domini R. proviſam & conceſſam, 
© & petit recognitionem fieri utrum majus jus, &c. Et 
Jur? Jur' 
 Radulpbus le Franceys, Jobannes de Hamme, Will'as 
Jur? Jar? | 
Caſtmer & Fohannes de Leneton, quatuor homines, qui 
tenent in Gavelykynde, veniunt & eligunt iſtos ſcil. 
Jur? | 
Adam 4 Tuyaale, &c. kenn all the Twelve) qui 
dicunt ſuper ſacramentum ſuum, &c. 


PR OY A A 


any 
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any ſuch Privilege in the foregoing Charter Chap. VII. 


of H. 3. on which the Claim is founded. 
And it is obſervable, that the Word Bat- 
taile does not occur in the Cuſtumal, as 
printed by Tottel, nor in the Manuſcript of 
Lincoln's Inn; but only Ne Js pr iſe Grande 
Aſſize. 

And in the above Writ de Pace after the 


Words Quod, Sc. are implied idem A. cla- 
mat verſus pred. B. per breve noſirum de reto, 


niſi duellum fuerit inde vadiatum. And I have 
ſeen no leſs than fix old Manuſcript Copies 


of the Regiſter (one of which is in Lincoln's 
Inn Library, and four others in that of the 


Univerſity of Cambridge) wherein this very 
Writ for Gavelkind Lands has he Words 
M ifi duellum, &c. 

It is further remarkable: that one of the 
laſt Inſtances in our Books, of Battle joined 


in a Writ of Right, was between Lowe and Co. Ent. 182. 


Kime Demandants, and Paramour Tenant, 


for Lands in the Iſle of Harty in Kent, which 
were Gavelkind, for the Title of the Tenant 
depended on the Alienation of an Infant. 
Dyer 301. Where is a pompous Account 


of the Ceremony preparatory to the Com- 


bat. And it is not to be doubted, but the 
Judges would have been well pleafed to have 
ouſted the Parties of this barbarous Method 


of Trial, had the Cuitom warranted them fo 
to do, ſince the Example was ſo much diſliked 


that Queen Elizabeth thought fit to interpoſe 
and accommodate the Matter. Speed's Chro- 
nicle 1166. | EE 

It 


266 Ok the Trial in a Writ ok Right. 
Book II. It is true indeed, that by the Common 
— Law, Battle does not lie in a Writ of Right 

de Rationabili Parte, or a Nuper obiit be- 
tween Coparceners, becauſe of the Privity of 
of Blood. F. N. B. 9 G. Plow. 306. which 
might poſſibly give Occaſion to the other 
Opinion. 
Whence the Iſſues joined on any Cuſtom of the County 
Jury oughtto of Kent were, even before 4 Ann. c. 16. to 
7 tor the have been tried by a Jury of the Body of the 
rial of any 
Cuſtom of County ; as appears by the Record formerly 
Kent, mentioned, p. 99. between Beddyl and Crou- 
| ther, Mich. 11 H. 8. B. R. Rot. 88. Where 
the Iſſue being on the Cuſtom of Kent, it is 
entered on the Roll, that the Court of B. R. 
before they awarded the Venire to the Sheriff 
to return the Jury, conſulted with the Jydges 
of the Common Pleas about the Matter of 
it, and then becauſe the ſaid Iſſue touched 
and concerned the Commonaliy of the. County 
of Kent, awarded the Yenire de Corpore Comi- 
tatis, 

And in this the Court ſeem to have imi- 

tated the ancient Practice of the Juſtices in 

Eyre, who on Queſtions concerning the 

Cuſtoms of this County often conſulted (as 

the Records teſtify) * forum Comitatum ; 

by which ape may poſſiby be meant 
all thoſe that were bound by the General 

Summons to give their Attendance on that 

Court; and who they were W by the 


— 
E 


» 


Ante Th "* 141, 194, 222, And if they made 

7125 Preſentment, they were fined. J. Poft . 

and Stat. Weſim, 1. (3 Ed. I.) c. 18. 2 
Writ 
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Writ in Bratton, Lib. 3. c. 11. pag. 109. 2. Chap. VII. 
© Rex Vic. Salutem. Summoneas per bohos "Te 
© Summonitores, omnes Archiepiſcopos, E- 

© piſcopos, Abbates, Priores, Comites, Baro- 
nes, Milites, & libere Tenentes de tota 
Balliva tua, & de gudlibet villd quatuor le- 
gales Homines & Præpoſitum, & de quolibet 
Burgo duodecim legales Burgenſes per to- 
tam Ballivam tuam, & omnes illos, qui 
coram Juſticiariis Intinerantibus venire ſo- 
lent & debent, quod ſint apud talem locum 
tali die, &c. coram dilectis, &c. quos Ju- 
ſticiarios noſtros conſtituimus, audituri & 
facturi præceptum noſtrum.” And agree- 
ably to this Writ, it is claimed in the Cuſtu- 
mal of Kent, that the Comonalty of Gavelkind 
Men, who hold nothing but Tenements-in 
Gavelkind, are not bound to come to the 
common Summons of the Eyre, but by the 
Borſholder and four Men of the Borough, 
except ſuch Towns as ought to anſwer the 

Eyre by twelve Men. 


ee 0, 8 ß 


CHAP. 


CHAP. vm. 


Ok ſome Privileges relating to Ga: 
+ velkind Lands in Kent, now oblo⸗ 
lete. 


of Exempti- B Y Statute 15 H. 6. &i Perſons were not 
in 3 to be compelled to ſerve on Inqueſts in 
gp Attaints, by Reaſon of Lands which they 
held of the Tenure of Gavelkind. But this 
was rather a Confirmation of an old Privi- 
lege under the Common Law, than (as Mr. 
* Peramb. Lambard * ſeems to imagine) a new Grant ; 
568. for the Venire for the Trial of Iſſues in At- 
taints is for Viginti quatuor Milites, which can 
ſcarce comprehend Gavelkind Tenants. In- 
deed tho' the Writ be fo, it ſeems the She- 
riff may return Gentlemen, and call them 
Knights; and it is not traverſable whether 

they be Knights, or no. Bro. Droit. 18. 


But whether this was a Privilege by Com- 

, mon Law or Statute, is not material, it be- 
ing now taken away by 18 H. 6. 2. which 
takes Notice of the Inconvenience occaſioned 
by 15 H. 6. for that ſeeing within the 
County of Kent there were but thirty or forty - 

| Perſons at moſt, who had any Lands or 
Tenements out of the Tenure of Gavelkind, 

| becauſe the greater Part of the ſaid County, 
or well nigh all, was of the Tenure of Ga- 
velkind, thoſe Perſons were to their great 


Impoveriſhment continually impanelled in 
the 


Ok Cuſtoms relating, &c. 263 


the ſaid Actions; and therefore this Statute Chap. VIII. 
enacts, that thoſe who have to their own Uſe, ov 

or to whoſe Uſe others have, twenty Pounds 

a Year of the Tenure of Gavelkind, ſhould 

for the Future be returned and impanelled i in 

all Attaints. 

In 16 Ed. 2. Fitzh. Preſeription, 52. it of common 
is pleaded to be the Uſage of Gavelkind, in Gavelkind 
that no Man ſhall have Common in Land — 
of that Nature. But, as Mr. Lambard, 

Peramb. 357, properly obſerves, the contrary 

is well known in Kent at this Day, and that 
in many Places. | 

There was likewiſe another Cuſtom, 
ſomewhat ſimilar to the former, concerning 
Common in Gavelkind Lands in Kent, found 
by Verdict in the Caſe of Thomas of Fever- 
ſham, 17 Ed. 2. Mayn. 508. That notwith- 
ſtanding a Man and his Anceſtors, whoſe 
Eſtate he has, have Time out of Mind had 
Common in Gavelkind Lands, the Lord of 
the Soil may encloſe at his Diſcretion, and 
hold it in Severalty. And in that Caſe Da- 
mages were given againſt the Commoner for 
deſtroying a Trench caſt up by the Lord on 
ſuch an Occaſion. But I take the Uſage to 
be contrary at this Day. 


In Fitab. Preſcription, 52. above-mention- Ofdriving oft 
ed, it is likewiſe pleaded to be the Uſage in Cattle found 
Gavelkind, that if a Man finds the Cattle of 7 J 
another doing Damage on his Land, he velkind 
may lawfully enchaſe and drive them off Lands. 
without impounding them. Which Mr. 

Lambard, Peramb. 555. obſerves to be 
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. Drovedennes, 


24 Dr Cuſtoms relating to 
Book II. yet the Practice, though he thinks it direct- 


— ly contrary to the Rule of the Common 
Law. 

But it is certain, this is not a Uſage peculiar 
to Tenants in Gavelkind, but a Liberty, 
which the Common Law. allows to every 
Man: And fo it was in Tyrringham's Caſe, 
4 Rep. 38. 6. reſolved, as the Book ſays, 
without Difficulty, that when the Cattle of 
a Stranger come into a Man's Land, and do 
Treſpaſs there, the Owner may, with a little 
Dog, chaſe them out, and ſhall not be com- 
pelled to diſtrain them Damage fraſant. And 
the ſame Point is adjudged Poph, 161. in the 
” Caſe of Millen and Fandtrye. 

Of the Lord's I have met with, on Record, a Cuſtom of 
Right to the Gavelkind peculiar to the Weald of Kent, 
Trees in of which I find no Mention in any Book, 
by the Cuſtom viz. That the Lords of whom the Drove- 


 ofGavelkind. dennes in the Weald were holden in Gavel- 


kind, ſhould have all the great Oaks, Aſh, 
and Beech orowing in ſuch Drovedennes, to- 
_ gether with the Pannage thereof; and the 
Owners of the Soil, only the Underwood, or 
at moſt the Oak, Aſh and Beech, under 
forty Years Growth : Which Cuſtom may 
properly be introduced, and the Original 
thereof explained by Mr. Somner's Account 
of the Nature of theſe Drovedennes, being in 
Subſtance as follows: 


vid. Lamb. The Weald of Kent was, for a great while, 
Peranb. 211. nothing but a Deſart and unpeopled Wil- 


derneſs, called Silva Regalis, as appertaining 
to the King, and acknow ledging no private 


N 30rd 


Gavelkind now obſolete. — 


Lord or Proprietor: And it was uſual in an- Chap. YI 
tient Royal Donations of Manors lying out of 
the Yeald, to render the Grant more compleat 
by an additional Privilege of Common of Pan- 
nage [i. e. a Liberty of keeping and fatting 
Hogs with the Maſt of the Trees] in one or 
more Dens in the Weald. Which Term 
Denne ſignified a woody Valley, or Place 
yielding both Covert and Feeding for Cattle, 
eſpecially Swine : And theſe Denns ſet out for 
the Agiſtment of Hogs and other Droves of 
Cattle, were thence called“ Drovedennes, and 
he that had the Cuſtody and driving of them 
to and fro, (the Hogherd or Neatherd) Drof- 
mannus. And there 1s ſcarce an antient Grant 
in either the Church of Canterbury's, St. 
Auſtin's, or Rocheſter's Regiſters, of any con- 
 fiderable Portion of Land, without the Addi- 
tion and Attendance of ſuch a Liberty. Somn. 
Roman Ports and Forts in Kent, p. 107. ubi 
fufius. And it is probable theſe Grants con- 
veyed not only the Pannage, but the Property 
of the Trees themſelves, the Lord being 
equally entitled to both, as appears by the 
following Records. : 
Trin, 7 Ed. 3. coram Rege. Rot. 55 Kanc. 
In an Action of Treſpaſs brought by James 
de Echyngham, againſt the Prior of Chrift- Treſpaſs for 


church, Canterbury, and others, for entring nee,, 


1 545ä«%öͤ 


_ — 


* Vid. Somn. Sax. Dif. under the Word Drefdenne; 
and his Treatiſe on Gavelkind 117. Co. Litt. 4. b. ſays, 
| Drefaen, Drufden, or Druden, ſigniſies a Thicket of Wood 

an a Valley; for Drf or Dru, ſignifies a Thicket of 
Wood, and Den a Valley. It is called in Dome/ay, Dena 
flue; as ſee in Selm. Glo, under the Word Dena. 
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266 Df Cuſtoms relating to 
Book II. his Cloſe at Benynden, and cutting down and 
— carrying away his Trees, to wit, ſuch a Num- 
ber of Oaks, Aſhes, and Beeches, which grew 
The Deen in the ſaid Cloſe; © Quoad prædictas quercus, 
dant pleads, © fraxinos & fagos, prædictus rior dicit, quod 
That thy locus ubi, &c. vocatur Knolle, in quo loco 
Place where, © eſt quidam Drovedenne, qui de ipſo Priore 
He. ii a2 4 
Dl vedenn immediatè tenetur, & dicit, quod omnes Do- 
robedenn © a . . 
holden of mini, de quibus les Drovedennes fenentur im- 
him, and that © mediate, juxta Conſuetudinem patriæ de Ca- 
by the Cul- + yelkynd habere debent, & a tempore quo, Sc, 


velkind the © babere  conſueverunt omnes groſſas quercus, 
Lord is en Fraxinos, & fagos creſcentes in Drovedennes; 
titled to the © & Domini ſoli illorum Drovedennes ſubboſcum 
great Oaks, in eiſdem cręſcens habere debent, & habere 
„ conſueverunt: Et quia prædictus Drovedenn 
poo apud Knolle de prædicto Priore immediate | 
© tenetur, ipſe prædictis die & anno, &c. ſe- 
© cundum Conſuetudinem patriæ uſitatæ de 
* Gavelkynd, eundem Drovedenn intravit, & 
© orofſas quercus, fraxinos & fagos in eodem 
© creſcentes, ut arbores ſuas proprias, in formi 
pprædicta ſuccidit & aſportavit, &c. prout 
ei bene licuit, c. 

Plaintiff re- Et Jacobus dicit, quod prædictus Prior de 
plies de inj, © injuria ſua propria arbores ſuas proprias in 
fad, prop. Oc. © proprio ſolo creſcentes, & non arbores ipſius 
Prioris, &c. modo quo idem Prior ſuperius 
N Ifve. * allegavit, &c. ſuccidit, &c, Ideo veniat 

© inde Jurata, &c,% 
Treſpaſs for Paſc. 44 Ed. 3. Coram Repe. Rot. 36. 
cutting down Kanc, *© Thomas Bakere de Cranebrok atta- 
Trees, &c. © chiatus fuit ad reſpondendum Priori Ec- 
© clelize Chriſti Cantuar. de placito quare vi 
& armis clauſum i Prioris apud Crane- 


0 Froke 


SGavelkind now obſolete. . 
© Broke fregit, & arbores ſuas ad valenciam Chap. VIII. 
© viginti librarum ſuccidit & aſportavit, & 
© alia enormia, &c. Et unde idem Prior | 
© queritur, &c. | GS 4 
© Et prædictus Thomas venit & defendit The Defen. 
vim, &c. & quoad fractionem clauſi dicit, dant pleads, 


at the 


© quod ipſe in nullo eſt culpabilis. Et quoad 

© ſucciſionem arborum, &c. dicit, quod ſo- the Trees 

© lum in quo, &c. eſt ſolum ipſius Thome, grew, was his 

© in quo ſolo ipſe arbores prædicas ſuccidit own, &c, 

& aſportavit, ſicut ei bene licuit, &c, unde 

petit judicium, &c. . | 
© Et Prior, non cognoſcendo ſolum præ- The Plaintiff 

© dictum fore ejuſdem Thome, dicit quod replies, That 

ſolyum illud eſt quidam locus vocatus Omen- the Place is a 


0 a 3 Drovedenne ; 
© denueſhok, infra dominium thſius Prioris de eh von why 


© Cranbrok, & eſt Drofdenne, & in quo Lord,t9c.and 


© loco, & aliis locis, ubi Drofdenne eſt infra preſcribes for 
© dominium ſuum, 1pſe Prior & omnes Pre- 9 
© deceffores ſui, Priores Eccleſiæ Chriſti Can- p,,... 5 


© tuar. a tempore quo, &c. habverunt, & vithin his 


© habere debent omnes hujuſmodi guercus Lordſhip, to- 


A 


& fagos in ſolo illo creſcentes, pro volun- gether with 
tate ſui ſuccidendi & aſportandi, una cum e annage. 
pannagio inde proveniente, & nullus alius; 
& quod omnes tenentes in ſolo prædicto 
reddunt dicto Priori pro pannagio illo 

uendam annuum redditum; & ex quo 
dictus Thomas cognovit ſucceſſionem & aſ- 
portationem arborum prædictarum, petit 
judicium & damna ſibi adjudicari, &c.' 
Afterwards the Defendant pleads, That 
he is but Tenant for Life of the Premiſles, 
and prays in Aid of them in the Reverſion; 
but they not appearing at the Day given, 

5 „ Con- 
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68 Df Cuſtoms relating to 
Book IT. Confideratum aſt quod pradifius Thomas folus 
— reſpondeat. 1 

Defendantre. Et idem Thomas dicit, quod Domini 

joins, that the © prædicti foli de Drofdenne habent, & habere 

owners of the © debent omnimodas arbores de creſcentia 

Soil of the <© oyadraginta annorum & infra, in ſolo illo 

ex paige © creſcentes ; & dicit, quòd ipſe eſt Dominus 

the Trees un- ſoli in quo, &c. in quo ipſe Thomas {ucci- 
der 40 Years © dit hujuſmodi arbores de tali creſcentia, 

Growth, Sc. &c. ad valentiam: duodecim denariorum, 

© ficut ei bene licuit; abſq; hoc, quod pre- 
«© dictus Prior hujuſmodi arbores de zalt cre- 
ſcentid ibidem habere debet; unde petit ju- 

| © dictum, &c. 

The PlaintF Et prædictus Prior dicit, quod ipſe habere 

Jays, That © debet omnes quercus & fagos, cujuſcung; 

= ny. © creſcentie fuerint, in prædicto ſolo de Drof- 

all Oak ang denne creſcentes, &c. & fic dicit, quòd præ- 

Beech of dictus Thomas de injuria ſua propria, &c. & 

whatſoever © hoc paratus eſt verificare per patriam, & 

Growth, Cc. e prædictus Thomas ſimiliter ; Ideo veniat inde 

Ifue, 6 Jurata, &c.? 

And this Right of the Lord to the Trees 
in the Drovedennes, together with the Pan- 
nage, is acknowledged in a Roll of Pleas, 3 3 
Ed. 2. before William Inge and his Compani- 
ons, Juſtices of Oyer and Terminer, ſpecially 
appointed * ad inquirendum per ſacramentum 
«£ proborum & legalium hominum de Com. 
© Kanc. qui malefactores & pacis perturba- 
< tores arbores Roberti Archiepiſcopi Cantua- 

© rienfis apud Hachelwoldenne, Cranbroł, and 
many other Places in the Heald, * ſuccide- 
«* runt & aſportayerunt,” 


And 


Gavelkind now obſolete. 2869 


And Walter Lucas and others, (being pre- Chap. VIII. 
ſented on the Oaths of the Inqueſt for Tre 
paſſes of that Nature) * attachiati fuerunt ad 3953 
reſpondendum przcito Archiepiſcopo de 
© predicto placito; unde idem Archiepiſco- 
pus per attornatum, &c. queritur quod 
© prædicti MWalterus & alii (ſuch a Day and Treſpaſs by 


* Year) arbores ipſius Archiepiſcopi, viz. rod at 


© quercus & fagos ad valentiam quingenti ting down his 
© librarum, CC. ſucciderunt & aſportaverunt, Oak and 
© Kc. | Beech, &c. 


T 
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. Walterus & alii veniunt, & defendunt Th, Defen- 9 
vim & injuriam, &c. & benè cogneſcunt, dants confeſs 1 
© qudd ipſi tenent terras & tenementa ſua in pra- that they hdd ü 

50 2 Villa de Hachelwoldenu & Mereden de e g 1 
* predifto Archiep iſcopo, © quòd arbores in præ- and e 5 1 

© diftis terris & tenementis creſcentes, una cum Trees thereon 9 
© proficuco Pannagii, ratione Drovedenn ſunt are his by 9 
ius Arcbiepiſcopi, fed dicunt, quod nullas reaſon 1 
arbores in prædictis boſcis ſucciderunt, nec but plead.” ; i 
aliquam tranſgreſſionem ei fecerunt; & de that they eut 3 


NI, OR. SR. 


hoc ponunt fe ſuper patriam, & prædictus none down. 
Archiepiſcopus ſimiliter, &c.“ And the Jury „ „ 
find them guilty of the Treſpaſs, ar.d aſſeſs Foyer 
the Damages. i 
The following Pleadings are Part 15 the 

ſame Roll, and are a further Evidence that 

this Cuſtom was looked upon as originally 
incident to Lands of the Nature of Gavel- 

kind, 
Mich. Aucher and Bertram de n Treſpaſs by 
were in like Manner attached to anſwer the theArchb. for 


ſame Archbiſhop, for cutting down and car- 38 
rying away his Trees growing in Cranbrot, Beech. 


Hachelwoldenne, Roluynden and Meredenn, viz, 
Quercus & fagos ad val, quingenti librarum. 
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20 Pk Cuſtoms relating to 

Book II. The Defendants plead, © Quòd p rædictus 
We ATC chiepiſcopus injuſte queritur, Kc. dicunt 

S © enim, quod WMill'us de Cafſinghame, avus 

That oy * * Petronille uxoris ipſius Nicholai, & Bene- 

Lands where, dict uxoris prædicti Bertrani, quondam 


Sc. were © tenuit centum & viginti acras terre cum 


_— 1 c pertinentiis 1a Rolindenne in Gavelikend de 


prædeceſſoribus ipſius Archiepiſcopi: Et 
quod Sanctus Edmondus quondam Archi- 


converted to 
Knight ſer- 


vice by the © epiſcopus Cantuar. predeceſſor prædicti 
| 3 1 : Archiepiſcopi, conceſſit prædicto Will'mo 
PredeceNor af % Caſſingbame prædictas centum & viginti 


hb 
the Arc pr acras terræ, quas de ipſo Archiepiſcopo 


o 
c 
c 
c 
© tenebat priùs in Gavelykende, quod eas 
© haberet & teneret ſibi & hæredibus ſuis de 
* ipſo Santo Edmondo Archiepiſcopo, & ſuc- 
< ceſſoribus ſuis, liberè & quiete per ſervitia 
viceſimæ partis feodi unius militis, & de- 
cem ſolidorum & duorum denariorum per 
annum, & quod idem WilPus & hæredes 
© ſuit haberent eandem libertatem in eadem 
 »© terra, quam habent alli Milites de feodo 
Eccleſiæ Chriſti Cantuar. per quoddam 
* ſcriptum, quod proferunt in hæc verba, &c. 
Which Grant recites the Charter of King 
Vid. ante 52. Jobn to Hubert Archbiſhop of Canterbury, 
empowering him and his Succeſſors to 
change the Tenure of Lands holden of them 
from Gavelkind to Knight-Service, and then 
grants to William de Calf inghame, to the Ef. 
Andthatfince fect above: Unde dicunt, quod prædictus 
that Time the . Viſhus de Caſyngham, poſt conceſſionem 


Owners of the , 


Lands con- prædictam, tora vita ſua arbores in prædictä 
ſtantly felled * terra creſcentes pro voluntate ſua ſuccidit 
the Trees. © & aſportavit: Et poſt mortem ejuſdem 

8 Will'i quidam Radulphus, filius jus, ſimi- 


© liter 


Gavelkind now obſolete. 471 


© iter ſuccidit & proſtravit pro voluntate ſua ; Chap. VIII. 
poſt cujus mortem ipſi Nicholaus & Bertra = 
© aus, ratione prædictarum Petronill.e & Be- 
© nedictæ filiarum & hæredum prædicti Ra- 
© dulphi, quas duxerunt in uxores, ſimiliter 
© ſucciderunt & proſtraverunt, ſicut eis bens 
© licuit ; & quod ipſi nullas arbores ipſius Ar- 
© chiepiſcopi ; in prædictis centum & viginti 
© acris terræ, nec alibi, ſucciderunt nec aſ- 
* portaverunt : Et de hoc ſe ponunt ſuper 
© patriam. Proferunt etiam quandam confir- 
8 * mationem Eccleſiæ Cbriſti Cantuar. quæ 
tædictam conceſſionem teſtatrur. 
Et Archiepiſcopus dicit, quòd ante præ- The Archbp: 
dictam conceſſionem prædicti Sancti Edmundi 4,494 T * 
prædeceſſoris ſu1, & poſt, arbores in dictaà e the fab 
* terra creſcentes ſemper fuerunt prædeceſſo- Grant the 
© rum ipſius Archiepiſcopi, & ſimiliter ſuæ Trees there 
* proſtrande pro voluntate ſui; abſq; hoc, growing have 
* quod prædicti Willlus de Caſynghame, aut or For an : 
© Radulphus filius ejus unquam aliquid de eiſ- e x 
dem ſucciderunt, quouſq; prædicti Nicholaus that the Ow- 
& Bertranus de injuria ſuà propria arbores ners of the 
© ipſtus Robert: Archiepiſcopi, tam in præ- ar be | 
© dictis centum & viginti acris terræ, quàm ng e 
* alibi creſcentes vi & armis ſucciderunt & 
* alportaverunt ; & de hoc ſe ponit ſuper pa- 
© triam : Et Nicholaus & alii ſimiliter. 1 Ys 
y Poſtea, &c. veniunt FUR ATORES, verdict, 
* qui dicunt ſuper ſacramentum ſuum, quod \'hat the 
* quercus & fagi in prædictis centum & vi- Archbiſops 
* gint1 acris terre ſunt arbores ipſius Archi- _ 
* epiſcopi, & quod ipſe & prædeceſſores ſui a oc. with. 
tempore, cujus non extat memoria, prol- out Let of 
© ternere ſolebant arbores in prædictà terra the Owners, 


x4 © creſcentes 


272 
Book II. 
And have 
taken A- 
mends for 


any Treſpaſs 


done to them, 


And have 
taken the 
Pannage. 


| Tadgmentac- 
cordingly. 
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Of Cuftoms relating to 


creſcentes, & vendere pro voluntate ſul, 
abſq; impedimento five calumpnia præ- 
dictorum Nicholai Petronillæ, Bertrani, & 
Benedictæ, aut anteceſſorum ſuorum: Et ſi 
aliqua tranſgreſſio facta fuit in prædictis 
boſcis per prædictos Nicholaum & Bertra- 
num, vel per quoſcunq; alios, idem Archi- 
epiſcopus & prædeceſſores ſui inde cepe- 
rit emendam : Et dicunt, quod prædeceſ— 
ſores ipſivs Archiepiſcopi, & ipſe ſimiliter, 
ſemper hucuſq; percipere ſolebant, & ad- 
huc idem Archiepiſcopus percipit medieta- 
tem totius Pannagii in boſcis prædictis: 
Dicunt etiam, quod prædictus Nicholaus, 
&c. ſexaginta quercus & fagos, creſcentes 
in prædictà terra, vi & armis proſtrave- 
runt, ad damnum ipſius Archiepiſcopi cen- 
tum & decem librarum, &c.“ And there- 
upon Judgment is given. 0 the Arch: 
biſhop. 


There remain indeed at this Day no Foot- 
ſteps of this Right; the Reaſon whereof is 


well accounted for by the following Paſſage 
of Mr. Somner, from the Place above-cited. 


Roman Ports, 


Fc. in Kent, 


112. 


In the Times of Edward the Third and 
Richard the Second, the then Archbiſhops 
of Canterbury, and the Prior and Convent 
of Chriſichurch reſpectively, amongſt other 
like Lords and Owners of the Wealdiſp Dens, 
finding themſelves aggrieved by their Tenants 
there and others, in cutting down and waſting 
their Woods, which, on former Feoffments, 
they had expreſly reſerved from their Tenants | 
to themſelves (tho' it is more probable their 


Title to them was from the above-men- 


tioned 


Gavelkind now obſolete. 253 


tioned Cuſtom) in order to free themſelves Chap. VII. 
from further Care and Trouble in that Mat- , 
ter of the Wood, entered into a Compoſition 
with their Tenants; and for a new annual 
Rent of Aſſize over and above the former 
Services, by Indenture of Feoffment, (many 
of which relating to the Archbiſhop and 
Monks the Author had ſeen) made the 'Wood 
over to them in Perpetuity, either to be cut 
down, or left ſtanding, at the Tenant's Choice. 

Ever ſince which Time the Intereſt of the 
Lord ſo compounding, has been gone as to 
the Wood itſelf, and nothing left but this 
Rent of Aſſize, together with the former Ser- 
vices. 1 

And a Cuſtom of a contrary Nature is ſet 
up at preſentin moſt Manors of, if not through- 
out the whole Weald, under the Name of 

Landpeerage; whereby the Owners of the 
Lands on each ſide of the Highways, claim to 
exclude the Lord from the Property of the 
Soil of the Way, and of the Trees growing 
thereon. e . : 
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CHAP. 


Whether 
there be 3 


Cuſtom for 
Kentiſh Fiſh- 
ermen to fix 


Stakes on the uſed to dig in the Lands adjoining, to fix 
Stakes there for drying their Nets. And it 
was agreed, that by the Common Law thoſe 
| who fiſh in the Sea may juſtify coming upon 


Shore. 


Of Cuſtoms common to 


Cc H A P. IX. 
ot Cuſtoms common to all Kentiſh 
Men. 


HO G now gone through the ſeveral 


Cuſtoms of Gavelkind, I ſhall, before I 


conclude, take Notice of ſome Cuſtoms 


claimed in our Books, or on Record, as the 
Right of all Kentih Men in general, and 


not particularly e to Tenants in 
_ Gavelkind. 


In Treſpaſs for digging the Plaintiff's 
Ground, the Defendant juſtified under a Cu- 
ſtom, that all the Men of Ken? have, Time 
out of Mind, when they fiſh in the Sea, 


the Land adjoining to the Sea; for ſuch 


Fiſhery is for the publick Good, and for 
the Suſtenance of all the Subjects of the 

Realm; But there was a Doubt in the Court, 
whether the Cuſtom to dig was good, as being 


in Deſtruction of the Inheritance. 8 Ed. 4. 
18. 5. Bro. Cuſtom, 46. The Caſe is not finally 


determined in the Book, but the Modern 
Practice may decide the Queſtion againſt the 


Cuſtom; for they who fix Stakes on the 


Shore betwixt high and low Water- marks, 

for the Uſe of their Kidel-Nets, now pay an 
Acknowledgment for the fame to the Lord 

of the Manor. 


8 Ed 4. 
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all Kentiſh Men. 275 


8 Ed. 4. 23. 4. It is pleaded to be the Cu- Chap. IX. 
ſtom of Kent, that when Enemies come to the TY 
Sea- Coaſt, it is lawful for all them of Kent moor 
to come on the Land adjoining to the Coaſts, Bulwarks in 
and there to raiſe Bulwarks for the Defence alieno folo a- 
of the Country. But this is certainly the Com- Sainſt Ene- 
mon Law of the Realm; Neceſſity and _ 
Safety of the Publick juſtifying the Damage 
done to private . 21 H. 7. 2. B. 
. 

In the ſeventh Year of Edw. 3; before the Of Engle- 
Preſentment of Engleſchire was taken away by ire. 
Statute, and when the Law required, for the re Sho, 
Safety of Foreigners, that every Perſon lain e 
ſhould be proved by his Relations to have been 

of Engliſb Birth, otherwiſe the Country were 
amerced for his Death, if the Murderer were 
not taken in due Time; the County of Kent 
claimed before the Juſtices in Eyre, to be ex- 
empt from the Peril of this Law; but becauſe 
this Claim was notoriouſly falſe they were 
fined for it. 1tin. Kanc. 7 Ed. 3. Plac. Coron. 
Rot 1. in principio. TOT US COMITA- 
© TUS præſentat, quod nulla Engle/cheria præ- 
© ſentatur in Comitatu iſto : Et quia comper- 
tum eſt per Rotulos ultimi Itineris, & 
etiam per Rotulos de aliis Itineribus pre- 
* cedentibus, quod ' Engleſcheria præſentatur 
in Comitatu iſto de Feloniis tantum, & 
Hoc de maſculis, & per duos ex parte pa- 
 *tris vel matris, ad judicium de TOTO 
* COMIT ATU. But even this ſeems « dif- 
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» For the Signifcation of this Expreſſion, ſee be 
fore 260. 


| ferent | 


Lamb. Per 


2765 Df Cuſtoms common to 
Book II. ferent from what it was in ſeveral other Coun- 
kae; for Brafon ſays, in quibuſdam Com. pre- 
ſentatur Engleſcheria, five mortuus fuerit maſ- 
culus, ſive fœmina, per duos maſculos ex parte 
patris, & per duas faminas ex parte mairis, Sc. 
Lib. 3. c. 15. p. 135. | 
Kentiſh Men The Kentiſh Cuſtumal claims, that the Bo- 
exempt from dies of all Kentiſh Men be free, as well as the 
Villenage. other Free Bodies of England: Which was 
formerly, while many of the Subjects of 
this Kingdom remained under a State of 
hereditary Bondage, a moſt glorious and 
valuable Birth- right. And the Claim appears 
to be well founded by 30 Ed. 1. Fitzb. Vil- 


ainb. 9. | 


Jenage, 46. In a Writ of Niefe, the Defen- 


dant pleaded, that ſhe was free; and the 


Jury found, that the Father of the Defen- 


dant was born in Kent; whereupon, with- 


out further Inquiry, the Court gave Judg- 


ment that ſhe was free, for that there were no 
Villeins in Kent. But though it was ſufficient 
for a Man in order to avoid the Objection of 
Bondage, to ſay that his Father was born in 
Kent; yet Mr. Lambard 535, doubts whe- 
ther it would ſerve in that Caſe to ſay only, 
that he himſelf was born in that County. 
But that Doubt is reſolved by 7 H. 6. 33. 
4. Where it is ſaid, that in the County of 


Kent, they have a Cuſtom that every one 


born within the County ſhall be free, not- 
withſtanding his Father was a Villein; and 
Martin Juſtice anſwers, that this is by Par- 


lisment, and a Statute made for that Pur- 


poſe. And it is the more probable this Pri- 


vilege might have ſuch Commencement, be- 


_ p:72,73,74. Caule Mr. Sommer has ſhewn beyond Contra- 
diction 


3 1 wa ht wo A. 


all Kentiſh- Men. 277 


dition by ſeveral ancient Records, &c. that Chap, IX, 

there have been Villeins in Kent ſince the ve 

Conqueſt. 1 OS EE 
There remains another Privilege formerly The Right of 

claimed by the Men of Kent, redounding fo the Kea:iþs to 

much to the Honour of our County, that I be Placed in 

. : the Van. 

cannot paſs it over in ſilence, though poſſibly guard of the 

not altogether proper for a Treatiſe of this King's Bat- 

Nature: It is that of. being placed in the tle. 

Van-guard of the King's Army. Which 

Right, together with the Occaſion of it, is 

taken Notice of by an Author who wrote 

about the Time of Hen. II. * Enudus quanta 

© yvirtute Anglorum, Dacos, Danoſq; fregerit, 

© motuſq; compeſcuerit Noricorum, vel ex eo 

' © perſpicuum eſt, quod ob egregiz virtutis 

© meritum, quam ibidem potenter & patienter 

© exercuit Cantia noſtra, prime cohortis honorem, 

© & primos congreſſus hoſtium, uſq; in hodier- 

num diem in omnibus præliis obtiner? 

Joannis Hariſburienſis Policraticus, Lib. 6. c. 18. 

And Camden in his Britannia, under Kent, from 

an ancient Monk f bears Teſtimony of the 1 Gerva/e, 

| ſame Right. = N | | Lamb. Per- 

Indeed the Diſuſe of the ancient Method *.. 14. 

of lead ing forth the Forces of this Kingdom 

according to their Counties, has cauſed a 


long Suſpenſion of the Kentiſb Men's Right of 


— s - 
36 1 * * 


— — 


* Others read Cinidus; Mr. Selden, in his Notes on 
Drayton's Polyall ion ad finem, thinks it ſhould be Crude 
for King Cn:te ; but (with great Deference to him) that 
is repugnant to the Senſe. I imagine it ſhould be Ed. 
mundus (for Edam. Ironſide, Canite's Antagonitt) written 
in the old contracted manner Eandus. 


being 


* — 20 4 oY * F — *# 
e 5 
n 


e ps 
"or 


3 
1 
bo] 
ih 
wr 
„5 
1 
* il 
N 
a 
F 
g 
7 
4 
. 
1 
. 
f 
1 
= + 
by 
{IF 
SRI 
RES 
» 
4 
51 
N 
? xo 
=» 
$-7 Th 
J. 
. 
1 T 
9.84 
TIES 
"3 
= 1 17 
| . 
1 
n . 1 Ph 
. 
N . 
13. 
a s 
v 
1 
1+} 1 
6 Ty | 
1 
1 | 
CY al 
8 - «FF: 
1+ F: F 
26 
1 
7 0X; 
AW 
: 1 iz 
44 gf 
EW 
3 
* K+) 
; K. 
"IRE 1 
75 7 * 
1.1 
; * 
15 . 
i ; 
= 
e 
* VS 
_ 
4, * 
N e 
8 7 
a 
"0 * 
5 3 
. - 
py "87 
p 48 
* 5, PUBL 
© ENG 
* 13 
n 
. 5 EA h 
13% ya 5 
4 
<8 14 
73 
3% 8 
Fe. *% 
(IS 
$3: 
- S088 
* . 7 
_— 
KD. \ 
RAR 
8 Xx 
F329 * 
8 4 
1 
3 bi 
1 
* +4 
340 1 1 
r 
5 * oo 
_  _— 
1 
1 
9 
WR 
* 4 5 „ 
1 
7-4 
ec: * TY. 
a n 
„ 5 
dine 
e 
2 Fa, | Y 
„ 
We 
1 
1 
8 sf 
«ty 
1 
4 
N 
4 
i 4 
. 
* 
E 
*. 
' 
' 
* Fn, 
” XN 
y q 
7 
4 
1 
+ 
bk , 
5 
F& A 
84 
oY 
* 
* 
bo 
*. 
* * 
1 
331 5 0 
3 : 
2 i 
7 A 
1 
: F 
* Fj "of * 
=. 
"34 
W 
* 
[4 1 


278 
Book II. 
RIO. 


Df Cuſtoms common to, &c. 
being marſhalled in the Front of the Battle: 
But whether, if future Times ſhovld revive 
the old Order, they may not ſtill be entitled 
to their former Prerogative, I leave to the 
Deciſion of the Gentlemen of the College of 
Arms, as a Matter improper to be deter- 
mined by one of a peaceful Profeſſion; and 


hope I have done ſufficient in continuing my 
Countrymen's Claim: But as the Honour is 


attended with ſome Danger, it may poſſibly 


Polyalbion, 


Canto 18. 


be yielded to them without Diſpute. 


It is on Account of theſe two laſt men- 
tioned Privileges that the Poet Drayton be- 
tows this honourable Elogium on our County, 


of all the Engliſh Shires be thou ſurnam'd 
(tbe FREE, 

4nd F. ORE MOST ever plac'd, when they 
"* ſpall reckon'd be. 


THE 


wu Sd 
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= 17 
* Fs. . 
. | 


Various Ou” — p Various 
Readings in | Readings in 
Tottel's Edi- * THE | the M. S. of 


tion, 1556. = | Lincoln's Ian. 
Cuſtumal of K ENT; 
From Mr. Lambard's Copy, with his 


The Title is ran llation. The Title is 
Conluetudines Tre Conſtitutiones 
Kanciæ. 


Theſe are the vſages, and Cuſtoms, the Kanc. 
a Et les Cu- Ces ſount les vſag es, ax & les cuſtumes, les Et les Cu- 
flomsomitted. toms omitted. 


. 
Ro 1 +92 


which the comunaltp of Kent, claimeth to 
ques le comunaute de Kent, clement 


habe 


* As I have ſubjoined this Caſumal to my 
own Work, it may poſſibly be expected that 1 
ſhould ſay ſomething concerning the Nature 
and Authority of it; eſpecially as the Latter has 
been attacked by Sir Henry Spelman, who in his 
Treatiſe of Feugs, c. 14. ſays that there are ſuch 
Differences between T ottePs and Lambard's Co- 
Pies, that both their Authorities may be queſti- 
oned. But what foundation there is for this 
Aſſertion, is left to the Judgment of the Reader, 
on the View of thoſe Differences, which are here 
noted in the Margin. 
I have not been negligent in my Endeavours 
to find out whether this Caſumal be any where 
on Record. Mr. Lambard's Copy mentions that 
the Uſages therein contained were allowed in 
Eyre, in the 21/ Year of Ed. 1. It happens that 
the Records of that /zer are perfectly preſerved, 
and I have peruſed them all, wiz. the Chief 
1 (Berewwicke) Roll, the Rex Roll, the 
oll of the Pleas of the Crown, and the Q 
Warranto Roll, but there is no ſuch Record a- 
mong them, nor among thoſe of any other Iter: 
And the Language of the Cu/umal being diffe- 
rent from that wherein the Proceedings before 
thoſe Juſtices were Recorded, (which were ever 


o In ; 
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auer en tenementz de Garplekende, e 


Cuſtumal of Kent. 
have in the Tenements of Gavelkind, & 


in 


in Latin,) leaves us little Reaſon to believe that 


it had it's Original there. 
Lord Coke gives it the high Appellation of 
Staturum de Conſuetudinib us Kanciæ, but, it 


ſeems, on no other Foundation, than that it is 


ſometimes to be met with in old Collections of 


Statutes, as are many other Matters which were 


never enacted by Authority of Parliament, and 
1s ſo Printed by Tortel; for I have examined 


the Parliament Rolls of the 21k Year of Ed. 1. 


| (of which date the Cuſtumal appears to be by the 


Concluſion) and thoſe of the preceding and 


fubſequent Years, being much the ſame as are 
publiſhed by Ryley, under the Name of Placita 


 Parliamentaria, and it does not occur there. 


I then hoped to have found it at the Tower, 


but on Enquiry was informed, that there was 


2 Videante, 
p. 260. 


no ſuch Record in that Office. 


I have notwithſtanding little Reaſon to nt 


my Search, ſince it firſt brought me to the 


Knowledge of thoſe Records of the Kentiſh Iters, 
which are inſerted in this Book, and going to al- 
moſt every Point of our Cuſtoms take away in a 
great Meaſure, the Neceſſity of Authenticating 


the Cuſtumal; which I imagine rather to have 
been a private Collection of ſuch Things as 


had been found per a totum Comitatum, or were 
otherwiſe known to be the Cuſtom of Kent, than 
a Record of a publick Nature: And the Words 
of Mr. Lamb ard's Copy, that theſe Cuſtoms 
were allowed before the Juſtices in Zyre in the 
21ſt Ed. 1. ſeem to favour a Conjecture that 


they might be extracted by Command of thoſe 


: Launder and 
_ Brookes, Cro. 
Car . 562. 


Judges, from the Records of their Predeceſſors, 


for the Information of their own and future 


Times. 
However, thus much may be faid for the pre- 


ſent Authority of the Caſfumal, whether Au- 
thentick in its Original, or not, that it has re- 


ceived ſuch a Sanction from its Antiquity, as to 
have been admitted in Evidence to a Jury,even 
from Mr, Lambard's Copy. 


0 
f 
= 


Cuſtumal of Kent. ; * 
Various fin the Men of Gavelkinde, allowed in Various 


Readings in en gen!Z Gauilekendeys, allowes en Readings 


e FRY 34 i MS. Linc. 
TOE ag Eire bekoze John of Berwike, e his com- 7, 


* The Words Eire Jobn de Berewicke, e ſes com- 


between the »The Words 
Stars omit- panions, the Juſtices in Eire in Kent, between the 
ted. pagnions, Fuſlices en Eire, en Kent Stars, and 


| likewiſe the 
the 21. peere of King E. the Sonne of following 
te 21, an le Roy Ed. lz. le Words Cefta- 


King Henrie, * That is to ſay, that all 7 {© 


| i 8 | g toutes les cors 
cas bob Rey Henrie. * Ceſtaſcauoir, que toutes * 4e Kenteys, 
| the bodies of Nentichmen be free, as well . mitted, 


| and the Sen- 
les cors de Kenteys ſcyent francz, auxi come tence begins 


ss the other free bodies ok Englande. Stent frankz, 
les autres fraunz cors Dengleterre, *© 


»The whole Ind that they ought not the Eſchetoz „ "© whole 
Paſſage con- Et que ilz ne duiuent le eſchetour 8 


cerning the | | | cerning the 
Eſcheator C. ok the King to chule, no: ever in any time Eicheator o- 


mitted, 1e Koy elire, ne vnkes en nul temps matted. 
did thep: But the King (hall take, oz cauſe 
ne feſoint, mes le Roy prengne, ou face 0 
to be taken, ſuch an one as it ſhall pleaſe 
prendre, liel come luy plerra, 
him, to ſerve him in that which chall be 
de ceo qui foit miſtier a luy 
- needful. And that they map their landes 
ſeruir. Et quilz puſent lour terres + 
| and there tenements give and ſell, with» | F 
« Doner ow & lour tenementz © * doner & wvender, « Doner ou 
e out licence asked of their Loꝛdes: Sa- Vender. 
ſaunx conge demaunder a lour ſeignerages: 
ving unto the Lozdes the rents and the 
ſauues a ſeignorages les rentz e les. 
VVVVX U ſervices 
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Various fervices due out of the ſame tenements. Various 
Readings in ſervices . aues des meſmes le tenementz, Readings 


TattePs Edit. « Lincs 


Ind that all, and every of them, map by Th: | 
Et que touz, e cheſcun, puſeit per 


wit of the King, oz by plaint, plede foz 
Alon droit. Bre le Roy, ou per pleynt, pleder pur a * # a ſon droit, 


the obtaining of their right, as Del of their 


b Deſouth. Jour droit purchaſer, auxibien mT de lour + Deſouz. 


Lozdes, as of other men. And thep 
Selgnerages, come des autres geniz, Et 


claime alſo, that the communaltie of 
© Auxibien de clamen! auxi, que la Commune de 
la common- 
aunce de la Gavelkindmen, which bold none other than 


Gavelkinde. Gauylerengeys, que ne tenent mes que 


tenements of Gavelkinde nature, onght not 
tenemens Ganuylekendeys, ne dcuuecnt 


to come to the common Summonce of the 
venir a la commune Somonſe del 


Eire, but onelp by the WvzHolder, and 
Eire, mes ke per Borgeſaldre, & 


koure men of the Bozowe : except the | 
11%. bommes * de la Borgbe : bors prisles The Word: 


3 between the 
toones Which oug zht to aunkwere by twelve Stars omit- 


villees que deiuent reſponder per ij, ted. 


men in the Eire. And thep claime alſo 
hommes * en le Eire. Et clament auxi, 


that ik any tenant in Gavelkind be at- 
que fil nul tenant en Gauylekend ſeit at- 


_ tainted of felonie, fox the which be ſuffereth 
teint de felonie, per que il fuffre © 
3 execution 


Cuſtumal of Kent. 283 


Various execution of death, the King ſhall have all Various 
Readings in 4 Juyſe“* de mort, eit le Roy toux ſes Readings 


 Tatte!'s Edit. M. S. Linc. 
d Fuiſe his goods, & his heire kozthwith after his 7,,. 


chateux, e ſon eir meintenant apres ſa t Town, 


death ſhall be inheritable to all his landes & 
mort ſeit enberite de touz ſes terres & 


tenements which he held in Gavelkinde in 
tenemenz, que il tient en Gauylekende en 


kee, & in inheritance: & he (hall hold them 
fee, e en heritage: e les tienara 


by the ſame leruices é cuſtomes, as his 
per meſmes les ſeruices et cuſtomes, ſicome 


aunceſtozs held them: whereupon it is laid 
Jes aunceſtres les tyndront : dont eſt ditt 


in Kentiſh; the father to the boughe, and 
Sonde the en Kenteis ** pe fader to pe boughe, and * Son the Fa. 


Father to the der to the 
| Rough, Song the ſonne to the plough, And if he have a Bonde, Son 


the Sonne to Fe fon to he plogh. E / ii eit the Son to 


4 4 Zh. 4 I. * 
the Plough. wife, forthwith be ſhe endowed by the. Lende 
femme, meintenant ſeit aowe per le 


heire, (if he be of Age) of the one halke of ail 
Sil fit gel beir, b / ſeit dage, de la meytie, de toux + Sile' foit 


d _ 
Age air * the landes à tenements which her husband ON” 25 bat - 
ſbourme z. e Jerres t tenement que fon Baroun 6 
vaunt dit. Et held of Gaveikind nature in kee, to have vaut dit. Et 


de celes terres de celes terris 
J Roy, ts tint de Gauylekend en fee, a auer j. Roy, G. 


(bot falſely}. e to hold accozding to the fozme hereafter (but falſely). 
e a tener ſolonc la fourme de 


declared. And of Cuch lands the King 
futhdyte. Et de tiels terres le Roy 
| | . ſail 
Perhaps it ſhould be Y,, de mort, for it will be difficult to hx 
the true Signification of any of the other Words, 
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Various halli not have the veere, noz waſt, but only Various 
Readings in we alera An ne waſt, mes tant ſoulment 2 


. Linc, 


the goods, as is befoze ſaid. And if any Ian. 
les cbateux, ſicome ileſt auant dit. Et fi 


man of Gavelkind, either foz kelonie, o 
nul Gauylełendeis ur felonte, ou 


koꝛ ſuſpicion of felonie, withdraw him out 
pur Ret de felonie, ſe ſuthrei de la 


ok the country, & be demanded in the 
a Peace, pes, e ſeit en counte demande 


Tottel's Edit. 


* 


countie as he ought, & be afterward vt⸗ 
com il appent, e puis vi- 


lawed: oz put himlelke into the hol y 
lagbe : ou fil ſe met en ſeinte 


church, & abjure the land & the realme, 


ogy  epliſe, et foriure la terre * oue le Reaume, . The Word. 
me, ove le 


mitted. the King ſhall have the peere & the waſt of p 
ebe ſes tene - le Roy auera lan e le woſt f. de mitted. 


mentes e de | PD | eee te. 
ſes terres, ceo his landes and of all his tenements, to- nementz et de 


que de luy ſont Ces terres, S de 10UZ {es CenemenZ, ces terres, ceo 


tenus, enſem- _ | que de lui ſort © 
blement, c. gether with all his goodes and chattels : Wn 225 | 


(but falſely.) en/ermblement oue touZ ces chaleus, hlement, &c. 


| but falſely. 
Ho that after the yeere and the day, the . 2f'7') 


iin quæ apres lan, e le tour, le plus 


. next Lozd, oz Lozdes, hall have their 
procheyn Seig. ou Seigneurs, cent leur 


Eſchetes of . thoſe lands and tenementg, 
Eſcbetes de celes terres e Jenemenz, 


every Lozde that, which is immediately | 
cheſcun Seigneur ceo, que de luy eſt tenu_ 
N hol den 


Various 


Readings in ſans men. Et clament auxi, que Readings in 


Cuſtumal of Kent. 


5 


holden of him. And they claime alſo, that Various 


Tottel's Edit. 


M.S. Linc, 


if anp tenant in Gavelkinde die, and be Inn. 


i aſcun tenant en gauylekende murt, et 


an inheritour of landes and tenements in 
ſeit inherite de terres e de tenemenz de 


Gavelkinde, that all his ſons ſhall part 


Gauylekende, que touz ſes filz partent 


* Mr. Sommer, p. 170. gives us from an an- 
cient Copy of the Cuſfumal, formerly Regiſtred 


in a Book belonging to the Abbey of St. Au- 
tin, Canterbury, another Clauſe, following the 


Words, eſt de lui tenu ſans men, viz. E fi home 
ou femme ſeit feloun de ſei meſines, que it ſey meſ 


mes de gre ſe ocye, le Roy aura le chatteux tuts, 


& mient le an ne le waſt, mes le heir ſeit tantot 
enherite ſans contredit, kar tout ſeit il feloun de fey 
meſmes il neyt my atteint de felonye. Thus in 


Engliſh, And if a Man or Weman ſhall be a Fe- 


lon of him or herſelf, who fhall kill him or herſelf, 
of his or her own Accord, the King ſhall have all 
the Chattels, and not the Year nor the Waſte, but 
the Heir ſhall immediately inherit without contra- 


diction, for tho" he or ſhe be a Felon of him or her- 


felf, he or ſhe is not attainted of Felony, This 
has been omitted in later Copies (as I ſuppoſe) 
becauſe no other than the Common Law, But 
I choſe to take notice of it, becauſe I have 
found it to have been formerly diſputed whe- 


ther one Felo de ſe did not forfeit his Lands by 


the Cuſtom of Kent. | 5 
For in 55 H. 3. Itin. Canc. rot. 34. in dorſo, 
In bar of an Aſſize it 1s pleaded that the Father 
of the Plaintiff fecit Feloniam de ſe, and that the 
Cuſtom of Kent is ſuch, that if a Man faciat 
Feloniam de ſe, his Sons can claim nothing in 
any Land whereof he died ſeiſed, nor his Wife 
her dower, & petit quod inquiratur per wiros le- 
gales de Comitatus Poſtea Totus Comitatus re- 


cordatur quod ille, qui facit Feloniam de je, non 
* forisfacit terram ſuam. And thereupon the 


Plaintiff has Judgment to recover his Seiſin. 
| 5 i that 
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_ 1 5 Ge of Kent, 


Various that inheritance vp equall poꝛtions. And Varlous 
| Readings in cel heritage per ouele porcioun, Et Readings in 


Tottel's Edit, M.S. Linc. 


ik there be no heire male, let the partition . 
2 Partition. /i nul heir madle ne ſeit, ſeit Ia** partye & particion. 


be made between the females, even as be⸗ 
feit entre les females ſicome entres les 


tween bothers, Ind let the meCuage alſo 
o la meſuage 


0 be departed between them: but the harth 
ſeit autrect entre eux departi, mes le 


fo2 fire all remain to the poungeſt lonne, 


b Ou al _ aſtre demorra al ' pune, > + + The Words 


d. cu al prnee 
omitte - Oz daughter: And be the value thercof omitted, 


ou al punee, e la value ſeite de ceo. 


delivered to each of the paiceners of that 
liure a cheſcun des parceners de cel 


heritage, from x1. feete from that Aſtre, 
e Picce del. heritage 2 xl. © pes de cel Aſre, | 


if the tenement will fo ſuffer. And then 
i le tenement le peut ſuffrir. Et donkz 


let the eldeſt bzother have the firſt choice, 
d Frere, omit- le eyne d & frere eit la primere eleclioun, $ Frere, omits 


ted. wh 
'& and the others afterward, accozding to 


e les autres apres per degree. 


their degree. Likewiſe of houſes which 
5 Enſement de meſons que 


Gall be kound in luch Meſſuages, let them 5 0 
eEnſes mains, ſerront trouets © ** en ſieus meſuages, ſeieni En ſes 


ſoient parties meſons ſoient 
enter, Fc. be departed 3 the heires by equall = enter, 


departye entre les heirs per ouele*© 


poztiong, that is to weete, by toote ik 
Peltiam, Ceo eſt aſauoir per peies fil 
need 


Various 
Readings in 
Tottel's Edit, 


2 Reaſonable. 


Cuſtumal of Kent. 


need be, Saving the Conert ok the Aſtre, 
eſt miſtier, Sauue le courrt del Aſtre 


which ſhall remaine to the poungeſt Con, 
gue remeynt al une, ou al punce 


Viren 
Readings 
M. S. Linc, 


Inn. 


oz daughter, as is befoze laid: So ne⸗ 


ficome il eſt auandiſt, ih que ne- 


verthelels, that the poungeſt make reaſonable 
gquedont que le pune face * * renable 


amends to his parceners koz the part which 
gre a ces parceners de la partye que 


- to them belongeth, by the award of good 


a eux appent per agard de bone 


b Particion. 


men. And ok the akozelaid tenements, 


* Reſonadle, 


gentz. E des auaundilz tenemenz. 


whereof one only {uit was wont to be 
dont vn ſoule Sute tant ſoulement ſoltit 


made bekoze time, be there not by reaſon 
ere feit auaunt, ne ſeit per la reſoun 


ok the partition but one ſole ſuite made, 
de la partye fors vn ſoule ſule faite 


as it Was before accuſtomed: But pet let all 
Sicome foleit auaut, mes que tout 


the parceners make contribution to the 


les parceners facent contribulion na 


parcener which maketh the ſuite koz them. 


celui que face la ſute pur eux. 
In like ſozt let the goods ok Gauelkinde 


Enſement ſeient les chateus de Gauyleten- 


perſons be parted into three parts, after 
deys parties en treis apres le 


the funcrals & the debts paied, if there 


exequics e les delles rendues, ſi il y 
4 5 be 
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| "IS Various — be lawfull iffue in like: So that the dead Various 


 TatePs Edit. 


Readings in ei- iſſue mulier en dye, MN que la mort Readings in 


Lin. 
haue one part, and his lawfull ſonnes and / i | 01 


a The Words eh la vne partie, e tes fit 22® þ [es filles * The Word 
| * daughters an other part, and the wife the * les filles 


ö . omitted. 
muliers lauire partie, et la , femme la + Femme en 


third part. And ik there be no lawkull vie la tierce 


- tierce partie. bs Et fi nul iſſue mulier Parte. 


| The Words 
iſſue in life, let the dead have the one halfe, petween the 


en vie ne ſeit, eit la mort la meite, Stars are 
and the wife alive the other haife. And — 
b Partie. ela femme en vye lautre ® meytie. E 
ik the heire, oz heires, (hail be under the 
i l beir, ou leꝝ beirs, ſeit, cu. ſeyent de 


age of 15 peers, let the nourtriture of them be 
deins le age de xv. ans, ſeit la nouriture de 
committed by the Lozve, to the next of the 

© The Words £#* baille © per le Seig. al plus procheyn Ihe Words 


r le Seigneur 
per le on bloud to whom the inheritaunce can ee 
onunes.” "of font; i qui beritage ne peut 


deſcend. So that the Lozd take nothing foz 
a Bailment. deſcenare, iſſi que le Seign. pur le * bail 


the committing thereof. And let not the 
rein ne prengue. n. hen ve 
| heire be married by the Lozde, but by his 
e don. ſeit marie per le Seign. mes per ſa ** + Sor. 


- Owne will, and by the aduiſe of his friends, 
Volunte demeine, & per le conſeil de ces amys 


ik he will. And when Cuch heire, oz heires, 
Jil veut, El quent cel heir, ou ceux heirs 


ſhall come to the full age of fifteen peers, 
font de plener age de 15 anns 
8 I DR tet 
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Various let their lands and tenements be delivered Various 


Readings in ſeient a eux lour terres, e lour tenemenx Readings in 
TottePs Edit. S. Linc. 


M, 
unto them, together with their goods, and . 
livres, enſembiement cue lour chaleaux, et 
Mꝛofits 
with the empzovements of the ſame lands, 


a Approwe- oue les * enprowemenz de celes terres * Approwe- 


MENTS, mentz. 
remaining above their reaſonable ſuſtenance: 


b Raiſonable, outre > T renable Juſtinance I Reſonable,/ 


of the which p2ofits & goods, let him be 
de quel enprouenient, e chateux, 


bounde to make aunſwere which had the 


© Lui avera ſeit tenu a reſpondre celui qui de e & luy Lui avera en 


noretureonke 
_ pa 7, education of the heire, oz els the Lozd, Seignour et 


Seygniour et auer la noriture, ou le Seigneur ſes heirs cele 


ſes heyres cel o; his heires, Which committed the ſame ue ave» 
nouriture ra baille. 

ou ſes heires que cel noriture auera © 
avera baillie, | 


education. And this is to be vnderſtood, 
baille, Et ceo fet a ſauoir 


that from ſuch time as thoſe heires in Ga⸗ 
que del houre que ceux heirs G- 


velkind, be of, oz have paſſed, the age of | 
Averont  uylekende auf ſient, ou ount paſſe le age de Averont 


paſſe. paſſe. 
% | fifteen peeres, it is lawfuil foz them, their | 
| XV. auns, . . iſt a enx lour 


| 1ands 92 tenements, to give and ſell at their 
e Doner ow ferres ou tenemenz 7 doner e vendre @ 4* Doner o 


Wee, [5 Saving the keruices to the Vendre. 
 lour volunte, Sauues les ſeruices au 


\ 


| chief Loꝛdes, as is befoze ſaid. And if 
(Lane, EE chef's ſeignorages com il eſt deuant dit. ar Lour. 


any ſuch tenant in Gauelkind die, and 
Et fi nul tiel tenant en hs TN meurt, 
have 
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Various habe a wite that overliveth him, let that Various 


Readings in ei. emme que ſuruiue, ſeit cele Readings in 
__ TutePs Edit. 1 7 / ? 1 M. S. Linc, 


wife by and by be endowed (of the one 7,,,.. 
femme meintenant douwe de la meite 


halfe of the tenements whereof her Husband 
des tenement: dont ſon barous 


died veſted and ceited) by the heires, it 
a The Words moruſt * * veflu e ſeiſi, per les beirs fil æ The Words 


4 Fw they be of age, oz by the Lozds, if the 2% © omit- 


ſeient de age, ou per les Seigneurs i les © mw 


heires be not of age: So that ſhe map have 
heirs ne ſeint pas de age. ifſi que ele eyt The Words 


the one halke moitie of thoſe lands and tene- between the 
7 Starsomitted, 
la meite de celes terres e tenement, 


ments, to hoide ſo long as ſhe keepeth her a 
b Et tiendra b @ tener tant com ele ſe tyent veue, 


tant le 
| >a aa widow, 02 ſhall be attainted of childvirth, 


fue ou deſen- Ou de enfanter ſeit atteint 
fantee, de after the ancient vlage: that is to ſay, 
enfent ſoit 

per le aunciennè vſage, ceo elt gſauoir, 


aàttaint, . 
that ik when ſhe is delivered ok childe, the 
gue quant ele enfaunte, e 


5 inkant be heard crie, and that the bur and + Et la crie 
e Et le crie ' /enfant ſeit cy crier, © ＋ E que le bu e le ſoit leve, & 


ſoit leve, e la pais ſe en- 
Ja pais (> en. Crie be raiſed, and the countrie be aſſembled. ſemble, Oc. 


3 ſemble, Ge. c) ſeit leue e le pais enſemble, 


77 have the view of the childe ſo bozne, 
 eyent weue de lenfant enſi faunte, 


and ok the mother, then let her loſe her 
e de la mere, adonks pberde ſon 


Dowꝛe whol y, and otherwiſe not, ſo long as 
 Dowere enterement, e autrement nyent, 


bo _ He 
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Various ſhe holdeth her a widow: Whereof it is Various 
Readings in ant come ele fe tient veue; dont il eſt Readings in 
Tottel's Edit. fn, N M.S. Linc. 
ſaid in Kentiſh : he that doth wende her zz, 
Sey is wedne di en Kenleis: affe pad hip PENDE a geye is 
ſey is levedne, wedne, ſeve 
ä let him lende her, And thev claime alto, „ „s 
. 7 „ys lenedy. 
re hip lende. E clament auxi, 


that if a man take a wike which hath ins 
que homme que prent femme, que eit he- 


heritance ok Gavelkind, and the wife di⸗ 
ritage de Ganuyltkend, e la femme mur- 


| eth befoze him, let the husband Have the one 
ge auant luy, eit le Baroun le meite 


halke of thoſe lands and tenements whereof 
de celes lerres et tenement, tant come 


che died ſeiſed to long as he holdeth him 
bPenfuer El. il ſe tient Þ veuers (dont e il moruſt t Ele. 

a widower, without doing any ſtrippe, | 

feiſet) ſaunz eſlrepement, 5 

oz waſte, oz banichment, whether there 

ou waſt, ou exile fere, le quel kil y eit 


were iſſue between them 02 no ; Ind if he 
heir entire ceux ou noun, Ft fil 


take another wife, let him looſe all. 
prent femme, treſtout perde. 


Ind ik any tenement. of Gauelkinde 
Et fi nul tenement de Gauylekend 


do eſcheate (and that eſcheate be to any 
eſchets ( ceo eſchete Pr 3 nul 


Lozde which holdeth by fee of Hawberke, 
Seigneur qu tiene per fee de hawberk, 
5 5 5 3 
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Various \ NE Ceſfavit Various 


| Readings in oz by Serieancie) by death, oꝛ by Gauelate Readings in 
. Totes Edit. ou per ſeriauncye)*per mort, ou per Gaue- - S. Linc. 


The Words 
between the as is hereafter ſaide, oz be to him 


Starsomitted, {97% Joe il eſt ſutkdite, ® ou li ſeit 
given up 

rendred dp his tenaunt which befoze held 

rendu de ſon tenant que de li auant 


it of him by quite claime thereof made, oz 
le tynt per quite clamaunce de ceo fete, ou 


| if his eſcheate be by Gauelate as is heres 
a Gavelet. ſeit ſa eſchete per * * Gauelate ficome il * Gavtlete. 


_ after ſaide, let this land remain to the 
eſt de ſuthdit remeyne cele terre as 


| heires bnpartable: And this is to be vn⸗ 
b Non porta- beirs b impartable. Et ceo fet aſauoir, + Noun por- 


os. tables. 
| derſtood, where the tenant ſo rendring, 


la ou le ' tenant enfi rendant, 


doth reteine no leruice to himſelfe, but 
The Words #ule ſeruice retent devers ſey, * ſauuet The Words 


between the between the 
Starcomitte I, ſaueth nevertheleſſe to the other Lo2deg 8. 
nequedent as autres Seigneurages 


<5 | mitted, 
their fees, fermes, and the rents wherewith 
fees, fermes e les rentes dont les 


the afozeſaid tenements of Gavelkind 
auant diz tenemenZ de Ganylekende 


(lo rendred) were befoze charged, by him, 
enſi rendus auaunt furent charges per ceux, 


oz them, which might charge them. 
„eu per celuy,que le charger poent, ou pocyi n. 


And ther claime alſo, that if 
2 clament a que fi nul tenant 


withold 
any tenant in Gauelkinde reteine his 


en Ganylekends reteine ſa 
rent, | 


Te Words 
between the 
Starsomitted, 


Various 
Readings in 
Tottel's Edit. 
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rent, and his ſeruices ot the tenement wbich Various 


rent, e ſon ſeruice del tenement quil rye; oh in 


M.S, 
he holdeth of his Lozd, let the Lozd ſeeke by 7,,.. 


tient de ſon Seigneur, querge le Seig. 


the award of his Court from thzee weeks 
per agard de ſa court de treys ſemeynes 


to three weekes, to finde ſome diſtrels upon 
en treys ſemeynes truue deſtreſſe ſur 


| that tenement, bntill the fourth court, 
cel tenement tant que a la quart court, 


alwaies with witneſtes: And ik within 


a totefet per teſmoynage, Ei fi dedens 


that time he can finde no diſtreſſe in that 
cel temps ne truſſe deſtreſſe en cel 


tenement, whereby he map have iuſtice of 


tenement per queux il puiſſe ſon tenant 


his tenant, Then at the fourth court let it 5 


iuſtiſer, Donc @ la quart court ſeit 


be awarded, that he (hall take tenement 


agard,  quil pregne ce! tenement 
into his hande, in the name of a diſtreſſe, 


en Ja mein en noum de deftreſſ, 


as if it were an ore, oz a cow, p let him 


auſi come boef ou vache, e le tiene 


keepe it a peere, and a day, in his hand 
Ph an, „n ann en ja. mein 


Wwilbout manuring it: within which terme. 


« Sans mein- a | 


our, 


b Face rai- 
ſonables a- 
mendes de Thy 
dette, 5 


it the tenaunt come, and pay his arrerages, 
ff le tenant vent, e rend ſes arrerages, 


wu make reaſonable amends foz the 


Þ» feit renables amendes + de la pe la dette, 


with⸗ 


* ſance meyn ouerir : dens quel terme, # Sanz main- 
nour. 
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Various withholding, Then let him have & enjop Various 


Readings in detenue a donc eit, e ioiſe Readings in 
Tortel's Edit. : | x i M.S. Linc, 


his tenement as his aunceſtozs and he be⸗ Ian. 
aLesteignont. ſon tenement ficom ſes auncęſtors **e Y 6 Les teno]. 


t. 


koze held it. Ind ik he do not come be⸗ 
b Dedeyns: auant le tyndront. Et fil ne vent o f deu- 4 Dedeins. 


. koze the peere, and the day pat, then let 
e Eyt. ant lan, e le iour paſſe, donc e auge & Aille, 


the Lozd go to the next countie court with 
| *Courte (but le Seigneur al prochein * Counte ſutant 


Falſely. | "SA 5 
Valse h. the witneſſes of his owne court, & pꝛo⸗ 


oue leſmoynage de ſa court, e face la 


nounce there this pzoceſſe, to haue further 
pronuncier cel froces pur teſmoynage 


witneſſe. And by the award of his court 
auer: Et per agard de ſa court, 


(after that countie court holden) he (hall. 
Court. apres ceo Counte tenue, entra 


enter, and manure in thoſe lands and 

f Mainera. „ meynouera en celes terres e Meigners. 
tenements, as in his own demeanes. 
tenemenz, ficome en ſon demeyne. 


And if the tenant come afterward, and will 
Et fi le tenant vent apres, e 


rehave bis tenements, and hold them as 
voile ces tenemenz reaver e tener ſicome 


| be did be koze, let him make agreement with 
it devau, face gree al 


EY es accozding as it is ancientlp ſaid, 
Seigneur, 2 come il eff auncienment diſt, 
1 N 5 The 
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Various * Nexhe rype relde and ne he Various 
1 Sus TYPE J 5 Abe Readings in 


Tottel's Edit. And tip fond pop þe pe ne, en he bi- 3 Linc. 5 
come healde . j 


I thep claim that no San ought * The Words 


\ The Words * Auſſi il cleyment que null homme deit Auf il cley- 
Auſſi il cley- ment omitted, 
ment emitted, to make O ath upon a Book (neither by and the Seu- 


and the Sen- " ferment ſur livre Fare, 8 | tence runs 


Nepur poure, 
Fence runs 
char, Ne per „rgb, nor by the Power of the Lord, Oe. as in 


pueur del diftreſs, ne per Poer de Seigneur, Tettel's Edi- 
N27 WEE | | | tion. 

8. Baile noz of his Bailife againſt his Mill, with⸗ 

encountre ſa he de Bailiff encountre ſa volunte, 

briefs le e, Out the Writ of the King (unleſs it be | 
ie ke ante a SEURE bref le Foy (finon per 

ſerment ſinon 


pour fealtie, ko: Fealty ts be done to his Lozd) 
&c Feaute fere' à ſon Seigneur) 


but 


* 1.6. Yath he not ſince anp thing given, 
and hath he not ünce any thing paid? then 
let him pap five Pounds koz his Were, oz 
Amercement, bekoze he become Tenant oz 
Holder again. 


But ſome Copies have the firſt Verſe chus 
Nigon fithe ſeld, and Nigon fithe gelde, . 
Wet him nine Times pap, and nine Times 
repay. Lamb. Peramb. 553. And as to this, 
vide ante pag. 249. Itin. Canc. 21 Ed. I. rot. 23. 


Turtel's Edition reads theſe Verſes, 
Neighe fithe yeid, Neighe ſithe gelt, 
Aud Mr” [7. e. give] Jou {EE the were, then is he 


holder. 


And the M.S. of Lincoln's {nn ſtill differently, 
Nenghe Hehe xelde, venge ſite gell, | 
And is Pund fo ihe We ere, Jen is he heldere. 
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Various but only befoze the Cozoner 02 other in 


Keadings in meſte per devaunt Coronner, ou auter Readings in 


TDottel's Edit. M. S. Li 
ee Miniſter of the King, as hath Royal Pow: 7,,,,. wa 


The Words Miniſter le Roy,“ que Real poer eyont The Words 


between the 


between the 
Stars omit- er to enquire of Treſpaſs committed a⸗ ter Mbit 
ted. de Enquirer de treſpas fet encountre le te 


gainſt the Crown of our Lozd the King. 
Coronne noſtre Seigneur le Roy *, 


Ind they claime alſo that every Kentiſh 
E cleyment auxi que checun Kenteys 


Man mayeſſoin another either in the King's 
24 ba- our Put autre aſſonier ** en la Court le Roy, * A Seignour, 


: dded. 
— Cnr, oz in the County 0z in the Hundreth, 


en Counte, en *Hunadreth, 


daz in the Court ok his Lozd, where ef- 
e en la Court ſon Seigneur, la ou aſ- 5 


ſoine lieth, and that as well in the Caſe 
ſeigne giſt, aulſi bien de commune 


of commune ſute as of Plea, Mozeover 


Fg 


b pe common ſute come | de pla. Etre De gom- 
3 they clatm by an eſpecial Deed of King e P lee. 
a ceo il cleyment per eſpeciel Fet le Rey 
-  Henrie the Third, Father of King Edward, 
The Words Henrie pere le Roy Edward, The Words 
between the a; 1 a etween the 
Se whit ow (cnn glg Ter . 
"- ted; | r dn IT el. 


tenements which are hol den in Gavelkinde 
tenenientz que ſont tenus in Gavylekende 


there ſhall no Battail be joined, noz gzand 


| c The Words ne ſeit priſe © § Ballailie, ne graunde & The Word 


Battaille ne Battaille ne 
omitted / Aſſiſe taken by xii Knights, as it is uſed. ited; 


Able ber xi. Chivaliers, ficome aillours 
” 
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Various fn other Places of the Reaime : that is to Various 


Readings in eff priſe en le Reaume: ceo 4 a Readings in 
Tottels Edit. ANN M.S. Linc. + 


| meet, where the Tenant and Demandant /#s. 
ſavoir, la ou Tenant e  Demaundant 


hold by Gavelkinde : But in the Place ot 
tenent per Gavylekende: Mes en lu de 


theſe graund Alliles let Juries be taken 
ces graund Aſiiſes ſeient priſes Furees 


by xii. Men being tenants in Gavelkind : 
per xii. homes tenantz en Gavilekend ? 


fo that four tenants of Gavelkinde chooſe 
* 1/i que quatre tenantz de Gavilekend ne Words 


xii. tenants of Gavelkinde to be Jurozs, gu the 
; .* + ars omit» 
eli ſent xii. tenants de Gavylekende Furors. 


ted. 
And the Charter of the King of this elpe⸗ 
E la Cbartre le Roy de ceſte eſpe- 


tialtie is in the cuſtody of Dir John of 
ciaute eſt en la garde Sire Joban de 


5 Nozwood, the Day of St. Alphey in 
a Norward. a Norwode le Four de S. b Elphegh ens Elphe. 
8 Elphe. 

F - Canterburie the peare of King Edward, 
Lan du Canterbyre, e le an le Roy Edward, +Lanle 


reigne le Roy reigne le Roy 
Edward xxi. the Donne of King DHenrſe the xxi. Edward xxi. 


le Fix le Roy Henrie xxi. 


t Theſe be the Uſages ok Gavelkind, 
Ces ſont les Uſages de Gavylekend, 


t N. B. Neither the M. S. of Lincoln's Inn, 
nor Totte/*s Edition have this Concluſion, and 
it is repugnant to the laſt Privilege, which is 
claimed under the Charter of King Hen. 3. 


nn 
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Various and of Gavelkinde Men in Kent, which Various 


Readings in e de Gavylekendeys en Kent, que Reading 
Tones Edit. : 2 2 9 VP . Linc, 


were befoze the Conqueſt, and at the Ian. 
furent devaunt le Conqueſt, e en le 
Conqueſt, and ever fince till now. 
Conqueſt e totes — jeſtes en ca. 1 


— 


The 


62990 


The Names 4 thoſe Perſons whalc 
Lands in Kent are diſgavelled by 
Acts of Parliament. 


11 H. 


Sir Rich. Guldeford, . 


15 H. 8. 
Sir Henry Wiat. 


31 H. 8. c. 3. 
Tho. Lord Cromwell, 
Tho. Lord Burghe, 


Geo. Lord Cobham, 


Andrew Lord Wind- 
| ſore, 
* Sir Tho. Cheyne, 
Sir Chriſt. Hales, 


Sir Tho, Willoughby, 


* Sir Ant. Seintleger, 


Sir Edw. Bowton, 
_ * Sir Roger Cholm- 
_ ley, 
Sir John Cham neys, 
* Ton Baker, 80% "Eh 
Reignold Scot, 
* John Guldeford, 
* Tho. Kemp, 
Edw. Thwaites, 
* William Roper, 
Ant, Sandes, 


Edw. Iſaac; | 


Percival Harte, 


Edw. Monyns, 


Will. Whetnall, 
John Fogg, 
Edm. Fetiplace, 
Tho. Hardres, 


Will. Waller, 


* Tho. Wilford, 
Tho. Moyle, 


Tho. Harlakenden, 


Godfrey Lee, 


James Hales, 
Henry Huſſey, 
T ho, Roydon. 


* Sir Edw. Wootton, 


283 Ed. 6 
* Sir Th, Choe, 


Sir Ant. Seintleger, 
Sir Robt. Southwell, 
Sir John Baker, 


* Sir Edw. Wootton, 


* Sir Roger Cholm- 


ley, 


Sir Tho. Moyle, 
Sir John Gate, 
Sir Edm, Walſing- 


X 2 


ham, N | 
ns” * 


Perſons whole Lands diſgavelled. 


* Sir John Guldeford, 
Sir Humf. Style, 
* $ir Tho. Kempe, 
Sir Martyn Bowes, 
* Sir James Hales, 
Sir Walter Hendley, 
Sir Geo. Harper, 
Sir Hen. Iſtey, 
Sir Geo. Blage, 
* William Roper, 
* Tho. Wylforde, 


* Tho. Harlakenden, 
Tho. Colepepper of 


Bedgebury, 


John Colepepper of 


Ailesforde, 


Tho. Colepepper, Son 


f the ſaid John, 
Will. Twiſenden, 


— Darrel of Scot- 


Robert Rudflage, 
Tho. Robertes; 
Stephen Darrell, 
Rich. Covarte, 
Chrift. Blower, 
Tho. Flendley, 


; N. B. Twelve of the Names in 2 & 
.6 e . . 3. 


Tho. Harman, 
Tho. Lovelace, 
Reignald Peckham, 


Herbert Fynche, 
William Colepepper, 


John Mayne, 
Walter Mayne, 
Tho. Watton, 
John Tufton, 
Tho. White, 


Peter Hayman, 


Tho. Argal. 


i Eli. 
Thomas Browne, of 
| Weſtbecheworth in 
Surrey, 


Geo. Browne. 


„ 
Tho. Browne Eg: 

21 Fac. 1. 
Tho. Potter Ei; 
Sir Geo. Rivers Kut. 


| 8 Rivers Bert. 


3 Ed. 


 APPEN- 


2 


— 


—_— 


« 
N * — — — 


Ot the Cuſtom ok Bozough-Englich. 


5 HERE being ſo ſtrict an Analogy be- 

1 tween the Cuſtoms of Gavelkind and 

Borough Engliſh, that according to the Opi- 

nion of Lord Holt, they differ but in Reſpect 

of the Quantity of the Land, that the Heir 1 

takes, > = in Conſtruction; I found 11 Wil. Rep. 
neceſſary in the Courſe of the foregoing Trea- 3. 

| tiſe to take Notice of ſeveral Caſes concern- Ante 91. 

ing Borough Engliſh, the Reaſon of them 

ſerving for the Determination of ſome Points 

of the other Cuſtom. And it may poſſibly 

render the Book more uſeful and compleat, 

if I here refer to thoſe Caſes, and inſert what 

others are to be found in the Books relating 

to the ſame Cuſtom. 5 | 

But I ſhall firſt ſay ſomething concerning 

the Name, Antiquity, and Reaſon of this 

A | 

The Name itſelf guides us to judge of the and Anti. 

Antiquity, and teaches us that this Cuſtom quity of Bo- 

had its Riſe among the Anglo-Saxons : In- rough Eng- 

deed it is probable that it was not known 75 Bacon 
by this Title, until the Normans, who were gg Co. Lict. 
%%% > 7 oh Strangers 110. b. 
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Strangers to any ſuch Kind of Deſcent in their 
own Country, on their Settlement in this 
Kingdom gave it the Name of the Cuſtom of 
the Saxon Towns, to diſtinguiſh it from their 
own Law; and this may he collected, from 
1 Ed. 3. 12. a. Where it is ſaid, that in 
Nottingham there are two Tenures, Burgh 
Engloyes and Burgh Frauncoyes, the Uſages of 
which Tenures are ſuch, that all the Tene- 
ments, whereof the Anceſtor dies ſeiſed in 
Burgh Engloyes, ought to deſcend to the 
oungeſt Son; and all the Tenements in 
gx Frauncoyes to the eldeſt Son, as at 
| Common Law. - 
TheReaſonof Concerning the Cauſe and Original of this 
this Cuſtom. Cuſtom there are two ſeveral Conjectures. 


| Pretace to 7 . . * 3 
3 Mod, Rep. 8 Some have imagined that it had its 


Cuſtom of the Manor, the Lord was entitled 

to the firſt Night of the Bride of his Tenant, 

who held in Villenage: Which Right is now 

commuted for a fine paid in many Manors on 
the Marriage of the Tenant; and particu— 

larly in the Northern Counties, who, it ſeems, 
drew this barbarous Uſage trom their Neigh- 

bours the Scots, among whom, by a Law of 

their King Evenus the Third, Rex, ante nup- 
tias, ſponſarum nobilium, nobiles | plebeiarum 

prelibabant pudicitiam. Buchan. Hi. Scot. Lib. 

4. Which continued to be the Practice till 

Malcolm the Third, Uxoris precibus dediſſe 

fertur, ut primam nove nuptæ noctem, que pro- 

ceribus per gradus quo/dam lege Eveni debebatur, 

ſponſus dimidiatd argenti marcd redimere poſ- 
fet : Quam penſionem adhuc TORY. mu- 

1 5 lierum 


ſe in thoſe Places, where formerly by the 


Of Bozough-Englith. 


lierum vocant. Buchan. Hiſt. lib. 7. A Term 
as well known to our Law for a Fine due to 
the Lord on the Marriage of the Son or 
Daughter of his Villein. Co. Litt. 117. 6. 
140. a. Bract. lib. 2. f. 26. And they ſup- 
poſe this Manner of Deſcent to have been 


introduced to prevent the eldeſt Son, who 


might be the Lord's, from inheriting the 
Eſtate. But, I believe, on Inquiry, it will 
be found that the Cuſtom of Borough-Engliſh 
does not particularly obtain in thoſe Manors 
where ſuch Fine is paid: And this Reaſon, 
though perhaps ſufficient to exclude the El- 
delt, would only, if taken in its full Force, 
convey the Inheritance to the ſecond Son, as 
the next worthy, and not to the Youngeſt. 


But the other Reaſon carries with it the 


greater Air of Probability, and is that given 
by Littleton; That the youngeſt Son, after 
the Death of his Parents, is leaſt able to 
help himſelf, and molt likely to be left deſti- 
rute of any other Support ; and therefore the 
Cuſtom provided for his Maintenance by caſt- 
ing the Inheritance upon him. 5 
And I am perſuaded this will appear to 
be the true Reaſon, if we conſider in what 
Places this Cuſtom prevails; which are for 
the moſt part either antient Boroughs, or 
Copyhold Manors. In the former was exer- 


/ 


SeR. 211, & 


8Ed. 4. 19. a. 


Crag. Jus 


Feud, lib. 3 


tit. 11. ſect. 
10. 8 


ciſed the little Trade that was antiently in 


the Kingdom, * which was not then in ſo 
N | 1 flouriſh- 


? 


The State of thoſe Tradeſmen was ſo low, that the 


Heir of any Tenant in Knight-Service (or Gentleman) 


X 4 was 


TE 
9 
17 
3 


Jide Litt, 


ſect. 167. 


Ot Bozounh: Englich. 


geufimieg a Condition, that large Eſtates 


could. be raiſed by it; a competent Mainte- 
nance, and a convenient Habitation, was all 


that the Tradeſman could expect; as he was 


not rich himſelf, he could not bring up his 


Sons to Idlenefs; but found it moſt for his 
own Eaſe and their Benefit, as they ſeverally 
grew up, to ſend them out into the World 
advanced with a Portion of his Goods, there- 
by enabling them to acquire their Living by 


Arts and Induſtry, And for this Purpoſe 
the old Law was very indulgent to the Son 


of a Burgeſs, ſuppoſing him to be of Age, 
cum denarios diſcret? ſciverit numerare, pan- 


nos ulnare,' & alia negotia ſimilia 3 


exercere. Glan v. lib. 7. c. 9. Bradt. /ib. 2. + 


4. . 0 $6. 5. But as the youngeſt Son 
was laſt in Turn, he was the Child, if any, left 
vunadvanced at the Death of his Father; : and 


therefore the Cuſtom prudently directed the 


Diſcent of the Real Eſtate (generally little 


more than the Father's Houſe) where 1t was 


moſt wanted. But becauſe it might happen 


that the youngeſt Son was in his Father's 


Life-time placed out in as advantageous a 
Way, as the reſt, to avoid any Inconvenience 
or Inequality, that might ariſe from an un- 


due Preference to him, the Cuſtom of moſt 
| Boroughs gave a Power unknown to the 
Common — of deviſing the Tenements 


by Will. 


was looked upon to be A if married to . 


Daughter of one of them. De Dominis, qui maritaverint 
illos, quos habent in Cuſtodid, Viilanis, wel aliis, cut 
Burgenſibus, ubi di i/paragentur. Stat. Mert. © 0. Co. 


Litt. 80. Seld in Hengham 111. 


3 g 2. In 


* 
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2. In Copyhold Manors the Demeſnes were 
generally divided among the Tenants in very 
ſmall Parcels (as they ſtill remain to this Day) 
and were holden on arbitrary Fines, large 
Rents, and hard Services; inſomuch that theſe 
Eſtates, at that Time, were little more bene- 
ficial than Leaſes at Rack-Rents: And the 
Tenants themſelves being Men of the mean- 
eſt Sort and Condition, below the Hopes of 
breeding their Sons Gentlemen, the elder 
Part of their Family, at a proper Age, either 
applied themſelves to Huſbandry, or in thoſe 
Manors where all the Demeſnes were not al- 
ready parcell'd out, might obtain Eſtates on 
the ſame hard Terms; and the ſmall Advantage 
of the Father's Tenement was left to deſcend 
to the youngeſt Son, the only, though a mean 
Support of his Infancy. 


- Thos much may. fullies Cad eg the. 
Riſe of this Cuſtom. ; ogy 


There is no Difference between the Law 
concerning Copyholds in Borough-Engliſh, 
and Freeholds in Borough-Engliſh, as isagreed 
Cro, Car. 411. Reeve and Malſter. 


In what Places the Cuſtom of Borough- | 
Engliſh may be maintained, vide ante pag. 


— 


The general Cuſtom of Borough-Engliſh Borough- 
is, That the youngeſt Son ſhall inherit all Engli. 
the Lands and Tenements which his Father 1, General. 


had within the Borough, Cc. whether in 


Lit, ſect. 165. 


Fee ſimple or Fee- tail, ante 94. And ſhall 110. 4, 


have like Remedies for Lands entailed, a2 
3 1 : 48 he 


Co. Liu. 
140. 5. 
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the Heir at Common Law, but muſt count 


on the Cuſtom, ante 106. and ſhall likewiſe 


enjoy all Lands of the fame Nature, wherein 


his Father had but an Eſtate pur auter vie 
deſcendible, ante 97. But this Cuſtom is 


ſtritly confined to the youngeſt Son, or his 


lineal Repreſentative (if ſuch Son die in his 
Father's Life-time) who ſhall take though 
the Lands were purchaſed after the Death of 


ſuch Son; ante 91, 92. but does not extend 


to the youngeſt Brother without a ſpecial 
Cuſtom of the Place for that Purpoſe. Ante 


920 the Nature of this general Cuſtom the 
Courts of Law will take Notice without plead-. 
ing ſpecially. Ante 38. 

But we read in our Books of other ſpecial 
Kinds of Borough-Engliſh, of which the Law 


will take noother Notice than as they are ſpe- 


cially pleaded. Ante 43. 
Some of which reſtrain, and others extend 


the general Cuſtom : 


Of the firſt Sort are, 1. The Cuſtom of a 


Manor in the Dutchy of Cornwall, That an 
Eſtate in Fee in the Lands ſhall go to the 


youngeſt Son; but if in Tail, the Tene- 


ments ſhall deſcend to the Heir at Common 


Law: And this was held a good Cuſtom in 
the Caſe of Chapman and Chapman, March 


"4: 


2. In 32 Ed. 3. Age 81. it is pleaded, 
That in the Soke of B. if a Man has ſeveral. 
Sons by one Wife, the youngeſt ſhall inherit 
after the Death. of the Father; but if he has 
two Sons by different Venters, then the El- 

delt 
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deſt ſhall inherit to the Father, and not the 
Voungeſt. And this Cuſtom is there allowed 
good, 

Thoſe more extenſive than the general 
Cuba, are, 


That if the Tenant: has no Sons, but 


lined Brothers, his youngeſt Brother ſhall 
inherit. Co. Litt. 110. b. 

2. That the youngelt Siſter ſhall inherit. 
Co. Litt. 140. 5. 


Borough-Engliſn cannot begin by the 


King's Grant at this Day. Ante 52, 


The Cuſtom 1s not deſtroyed by Altera- 


tion of the Tenure of the Land. Ante 65. 


It remains notwithſtanding Unity of Poſ- 


ſeſſion in the Lord. Ante 70. 


If Lands in ancient Demeſne, dafrendible 
to the youngeſt Son, are rendered Frank-fee; 
yet the cuſtomary Deſcent remains. Ante 


73. 
Cuſtom of Borough- Engliſh i in Copyhold 
Lands remains, notwithſtanding the Copy- 
hold be ſevered from the Manor. Ante 74. 


If a Perſon dies ſeiſed of a Remainder of 


Borough-t ngliſh Lands, it ſhall deſcend as 
the Land in Poſſeſſion. Ante 78. 

The Uſe ſhall follow the Nature of the 
Land. Ante 78. 


What Profits of a Fair or Maſket haldes' 


on Borough-Engliſh Lands ſhall follow the 
Nature of the Lands. Vid. ante 19. 

What Rents or Common, out of Lands 
in Borough-Engliſh, ſhall follow the Nature 
of 128 Lands. Vid. ante 79, 80, 81, 82, 


Tithes 


ot Bdꝛdugb Engliſh, 


Tithes impropriate, iſſuing out of Borough- 
Engliſh Lands, ſhall go'to the eldeſt Son. 
Ante 86. 

The youngeſt Son ſhall es: an Attaint or 
Writ of Error to reverſe an erroneous Reco- 
very of Borough-Engliſh Lands. Ante 107. 
Cauſe of Entry by reaſon of Infancy, is not 
like ro Conditions, Warranties, and Eſtop- 
pels, which ever deſcend to the Heir at Com- 
mon Law; but a ſpecial Heir ſhall take Ad- 

vantage of the Nonage of the Anceſtor; as if 
Tenant in Tail of an Acre of Borough-Eng- 
liſh makes a Feoffment in Fee within Age, 
and dies, the youngeſt Son ſhall avoid it; for 
he is Privy in Blood, and claims by Deſcent 
from the Infant. Co. Litt. 237. 6. 

If a Man ſeiſed of Land of the Nature 
of Borough-Engliſh has Iſſue two Sons and 
dies, and the eldeſt Son, before any Entry 
made by the Youngeſt, enters into the Land 
by Abatement, and dies ſeiſed, this ſhall 
not take away the Entry of the youngeſt 
Brother; for the Law intends that the Eldeſt 
entered claiming the Land as Heir to his 
Father, and therefore the youngeſt Son and 
his Heirs may enter upon him and his Heirs 
in Reſpect of the Privity of Blood, and the 
ſame Claim by one Title. Co. Li. 243. 4. 


The youngeſt Son Wa ſued or . 
during his Infancy. for Borough Engliſh 
Lands deſcended to him, ſhall have his 
Age, or the Parol ſhall demur, as in the 
Caſe of an Infant Heir at Common Law. 
; Ante 108. 8 
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If a Man binds himſelf and his Heirs in 
an Obligation, and dies ſeiſed of Borough- 


Engliſh Lands, and Lands at Common Law, 


leaving two Sons, it ſeems they ſhall be ſued 
in the ſame Manner, as if a Man has Lands 
by Deſcent on the Part of his Father, and 
others on the Part of his Mother, and dies 


without Iſſue of his Body; in which Caſe it 


is ſaid, that the Obligee ſhall have ſeveral 
Adtions againſt the Heirs, and not joint; and 
if one comes and. ſhews the ſpecial Matter, 

yet Judgment ſhall be given againſt him, but 


5 Execution againſt him ſhall ceaſe, till the 


Obligee has recovered againſt the other, for 


that each having Lands by Deſcent, one ſhall 


not be charged with the Whole. 11 H. 7. 


12. 3. But this is only an oditer Opinion, and 2 Rep. 25. b. 
tho! it is certain that one Heir cannot be char- Nep. 14. 4a. 


ged alone, yet if they are ſeverally ſued, it is 
difficult to conceive how one joint Writ of 


Execution can Iſſue out of both Records. 


On the other Hand there will be no Incon- 
ſiſtency, if a joint Action be brought againſt 
both Heirs charging, in the ſame Count, one 


as Heir at the Common Law, and the other 
as Heir in Borough-Engliſh; a Precedent of 


which 1s in Brownl. Ent. 180. 


If a Man is ſeiſed of two Acres; one 
of the Nature of Borough-Engliſh; and 


binds himſelf in a Statute of Recognizance, 


or Judgment is given againſt him in Debt, 


and he dies leaving two Sons, the Land of 
one alone ſhall not be extended. Ante 117. 
And as the ſame Scire facias ſhall charge 
both Heirs in their ſeveral Rights with 


| equal 
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Ok Bozough-Englith. 
equal Reaſon may the ſame Declaration in the 
Caſe above. 

The youngeſt Son is not Heir to take by 
Purchaſe an Eſtate of Borough-Engliſh Lands 
limited to the Heirs of his Father. Ante 118. 
Otherwiſe if the Deviſe be to the Her 1 in Bo- 
rough-Englith. Ibid. 
The youngeſt Son is not Heir to take 
: Advantage of a Condition annexed to Bo- 
rough-Engliſh Lands, Ante 119. Except it 
a Condition incident to a Reverſion. Ante 
120. 
Where Words of Cotdiion hall be con- 
ſtrued a Limitation, in a Will of Borough- 
Engliſh Lands, and ROE not, vide ante 122, 
1233 
The youngeſt Son is not Heir to be Ad- 
vantage of a Warranty annexed to Borough- 
Engliſh Lands. Ante 123. Nor ſhall 
he be barred. by ſuch Warranty. Ante 
124. 
But he may be vouched, and in bar Man- 
ner, vide ante 127. Aud i in ſuch Caſe may 


deraign ane Warranty IEEE; ——Ante ” 


129. 
The youn geſt Son and Heir apparent could | 
not endow his Wife ex aſſenſu Patris of Bo- 
rough Engliſh Lands. Ante 184, 

It is ſaid, that if a Man has Lands in Bo- 
rough Engliſh, and ſeveral Sons, he ſhall not 
therefore have the Wardſhip of his youngeſt 
Son, becauſe by Poſſibility he may not con- 
tinue Heir; as another Son may be born. 3 


85 5 a. 6 Oy" 22. 4. 
If 
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If Copyhold Land of the Cuſtom of Bo- 
he Engliſh be ſurrendered to the Uſe of a 
Man and his Heirs, who dies before Admit- 
rance, the Right ſhall deſcend to the youngeſt 
Son. Ante 98, But if the Cuſtom be only, 
that the Land of every Tenant dying /ſeiſed 
ſhall deſcend to the Youngeſt, then the Eldeſt 
ſhall be admitted, in Caſe rhe Sufrenderce 
dies before Admittance. Ante 98. 


Where, Copybold Lands of the Nature of 
Borough Engliſh being deviſed to the eldeſt 
Son, Equity will ſupply the Defect of a 
Surrender to the Uſe of ſuch Will, and 
where not, Inte 99. a 


Geo. erer, havieg Ifue three Sous, Wil- 
zam, George, and Charles, and being ſeiſed 
in Fee of a Copyhold within the Manor of 
Hoe in Suffolk, which by the Cuſtom of the 

Manor was deſcendible to the youngeſt Son 
of the Tenant dying ſeiſed, according to 
the Nature of Borough Engliſh, ſurrendered 

this Copyhold to the Uſe of himſelf and 
Anne his Wife, and of his own Heirs, and 
he and his Wife were admitted accordingly. 

Afterwards 2 Jac. George the Father died 

ſeiſed, the Reverſion deſcended to Charles 

his youngeſt Son: Anne entered and enjoyed 
the Land for her Life, and afterwards 12 Fac. 


Anne died. The Sole Queſtion was, whether 


Charles died without Iflue; and in 6 Car. 


Milliam Reeve, eldeſt Son and Heir at Law of 


George the Father, and Brother and Heir to 

Charles, who had this Reverſion as youngeſt. 

Son and Heir! in Borough Engliſh, or wad of 
the 
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the middle Son ſhould have the Land. It 
was agreed, that if the Mother had died 
before Charles, and Charles ſurviving had 
entered and died without Iſſue, then William 
ſhould have had the Land as Heir to 
Charles; becauſe the Cuſtom of Borough- 
Engliſh extends not to Brothers, unleſs there 
be a ſpecial Cuſtom found. But this being 
a Reverſion expectant on an Eſtate for Life, 
and Charles never being ſeiſed of the Land 
in Poſſeſſion, but dying without Iſſue in the 
Life of the Tenant for Life, Bramꝑſton Ch. 
Juſt. and Berkeley Juſt. argued ſtrongly, that 
George the middle Son ſhould have it, as if 
| Charles had never been; for he ſhall make 
Title from his Father, and take by Deſcent 
from him who had the Seiſin of the Free- 
hold, and not make any Mention of him 
who had but the Reverſion expectant on an 
Eſtate for Life; for the Cuſtom ſhall be 
guided by the Rule of the Common Law, 
and here was no Poſſeſſio fratris; and com- 
pared it to the Caſe of Brothers of the half 
Blood. But Jones and Croke Juſtices held, 
that William the Eldeſt had the better Title; 
for in this Caſe, Charles the youngeſt Son, 
being the Heir in whom it veſted by the 
Cuſtom at the Death of his Father, it is an 
. Inheritance fixed in him, and the Cuſtom 
has its Operation and 1s ſatisfied in him, and 
there is an End of the Cuſtom, and none 
ſhall claim after but he that is Heir to him; 
and the youngeſt Son only, who is in Eft 
at the Death of his Father, ſhall have it by 
the Cuſtom, and not NY other, who ſhall 
| e 
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come to be youngeſt afterwards, Reeve 


and Malfter, Cro. Car. 410. V. Jones 361. 


abridged in 1 Roll. Abr. 624. Where Rolls 
ſeems plainly to-incline to the latter Opinion, 
But Holt Ch. Juſt. ſays, 1 Show, 249. that 
the middle Son, in this Caſe, might intitle 


himſelf as Heir ro his Father. And ſo the 


ſame Judge 6 Med. 122. Salk. 244. in the 
Caſe of Clement and Scudamore approves of 
the Opinion of Brampſton and Berkeley, for 
that if the Opinion of Croke ſhould prevail, 
it would beget Abundance of Confuſion, 


but the other would ſettle Things on a ſure 


and laſting Foundation. And the Determi- 
nation in the Caſe of Newton and Shafto, 
1 Lev. 172. 1 Sid. 267. bears ſome Reſem- 


blance to the Caſe above. Cuſtom of the” 
Manor of Tinmouth, that if a Copyholder 


dies leaving no Son, but two or more 
Davghters, the eldeſt Daughter ſhall have it 
only for her Life, and then it ſhall deſcend 


to the next Heir Male, deriving his Title 
through Males, or if no ſuch, eſcheat to the 


Lord; and likewiſe, that after the Death of 


the Copyholder, his Wife ſhall have it for 


Life. The Wife entered, and the elder 


Davghter died in the Wife's Life-time, and : 


nc the Wie died; dad the Court 


held the Cuſtom good, and that the ſecond 


Daughter ſhould have the Land for her Life 
within the Cuſtom, for though ſhe was not 


eldeſt Davghter at the Death of her Father, 


yet ſhe was at her Mother's Death, whoſe 
Eſtate was a Continuance of the Huſband's 


Eſtate 
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Eſtate till her Death, as in the Caſe of Free- F 
Bench. 1 * KNX 7 79 | 2 * 
Per Croke and Jones Juſlices in the Caſe 
above of Reeve and Malſter, if a Man has 
Iſſue a Son, and dies ſeiſed in Fee of Land in 
Borough Engliſh, his Wife enſeint of an- 
other Son, the Son in Ehe ſhall have it by 
the Cuſtom, and the Son born afterwards 
| ſhall not deveſt him, becauſe he was youngeſt 
at the Death of his Father. But Brampton 
and Berkeley held the contrary: And, as it 
ſeems, with good Reaſon ; for even cuſtoma- 
ty Deſcents, in their Incidents and Conſe- 
quences, ſhall be governed by the Principles 
of the Common Law; the Rule of which is, 
that an Eſtate veſting by Deſcent may be di- 
veſted again on the Birth of a Perſon having 
___ a nearer Title. | Og 
' Caſesin E- Lutwyche and Lutwyche, Canc. Hill, 
if quityinTime$ Geo. 2. 1734. A Cauſe by Conſent for 
1 the Opinion of the Court; wherein Talbot, 
ro Lord Chancellor decreed, that the late Mr. 
called For Lutwyche's younger Son (ſhould have his 
 refter's Rep.) whole diſtributive Share of his Father's per- 
276. ſonal Eſtate, who died Inteſtate, without 
bringing into Hotchpot a Copyhold at Turn- 
Ham- Green, which being of the Nature of 
Borough Engliſh deſcended to him from 
ais Father; for that ſuch Eſtate deſcended. 
22 & 23 Car. is not within the Statute of Diſtributions: 
2. 10. ſect. 5. Though Feky!l, Maſter of the Rolls, had de- 
| creed the contrary in the Caſe of Pratt and 
Pratt; Which was thus. The late Chief 
| Juſtice Pratt purchaſed a Copyhold in Bo- 
rough Engliſh, which was ſurrendered - 


wy See Fitzgib- 
hong, 284. 
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the Uſe of himſelf for Life, * to 


the Uſe of his Wife for roy, Remainder to 
the Uſe of his on right Hers; and was 
admitted accord vgly, and ied_Inteſtate, 


leaving ſeveral C Maren; the Miſter of the 


Rolls 2 29 May 1731, held, that the youngeſt 


Son ſhobld not have his diſtributive Share of 
the perſonal Eſtate of his F ather, unleſs he 


brought the Borough Engliſh f into Hotch- 2 


albot, Lord Chancellor, who des 


had before in the Caſe of 2 De 2 Lat- 
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rige 9. 1. 18. for * he” read © 75 bin—-P. 21,1. 6. 


for ui read ** ſuo.”'—P. 24. I. 14. for © didnot 
deſcend,” read did not then deſcend, —P. 49. 
1. 1. before © terretenants, read ** the. —P. 59. 
I. ult. for © 569,” read “589. 2 P. 73. 1. 7. for 
* ove, read © al,”—P. 74. 1. 18. for ©* us” read 
« at,” —P. 86. 1. 25. dele © in.”—P. 115, 1. 21. 
for „ deſcend” read ©* come.” —P, 143. 1. 18. dele 
«< inter,” —P. 172. I. 24. for ** whereof huſband,?? 
read © whereof. her huſband,” —P. 175. I. 22. for 
« it ſaid,” read „it is ſaid.” —P. 179. at the fide, 
for © whether by cuſtom a dower, read << whether 
the cuſtomary dower.”—P, 181, l. 35, for “ ſecun- 
dam, read ſecundum.” —P, 193. 1. 32. for 


4625 read © 626,”—P. 200. 1. 4. for “ patriz”* 


read * patri”,—P. 212. at the fide, for © releaſe on 
confirmation?” read * releaſe and confirmation. 
P. 250. 1. 1. for * 56” read © 55.”—P, 260. I. 18. 
for © matter,” read © manner.”—P. 282. at the 
he ſide, for © on droit” read * ſon droit.”—P. 291. 
1. 28, for „ eſchete a”, read ** eſchete ſeit a.“ 
P. 293. 1. 19. « for take tenement,” read . take 
that tenement,” P. 297. . 3. for 1 meet. read 
cc weet. 1 
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